
Does a deaf person have the halakhic status of חרש.ת today?

This is the second in our 3-part series on וקטןשוטהחרש . This week, we discuss the theory
behind a חרש.ת being treated as a שוטה and whether that still applies today. Note: the focus of

this shiur is not ruling halakhah l’maaseh, but understanding the ideas behind this halakhic
discussion.

Note: This shiur does not deal with the wonderful and transformative reality of
cochlear implants. See here for a halakhic discussion of this reality:

https://traditiononline.org/survey-of-recent-halakhic-periodical-literature-cochlear-i
mplants/

Questions? Comments? Email Dr. Elana Stein Hain at dinanddaf@gmail.com

כוב,אישותהל'רמב"ם.1
אושומע,ואינושמדברמיאבלמדברים.ולאשומעיןשאיןהאילמיםהןמקום,בכלהאמוריםוחרשתחרש
נקראיםשוטיםולאחרשיםלאואינןבדעתםשלמיםשהןואישהואישאדם.ככלהואהרימדבר,ואינושומע
ופקחת.פקח

A male and female cheresh/chareshet refers everywhere to those who do not hear or speak. But
one who can speak but cannot hear, or can hear and cannot speak, is considered (legally) like
anyone else. And a man or woman, when they are of completely sound mind and are not
“charashim” or shotim are called pike’ach or pikachat.

עא.גיטין.2
לְאִשְׁתּוֹ….גֵּטוְנוֹתְניִןכּוֹתְבִיןהַכְּתָב,מִתּוֹךְלְדַבֵּרשֶׁיּכָוֹלחֵרֵשׁרַב:אָמַרכָּהֲנאָרַבאָמַר

Rav Kahana says that Rav says: With regard to a deaf-mute who can express himself through
writing, the judges of the court may write and give a bill of divorce to his wife based on his
written instructions. Rav Yosef said: What is he teaching us? We already learned in the mishna:
In a case where the husband became mute, and the members of the court said to him: Shall we
write a bill of divorce for your wife, and he nodded his head indicating his agreement, they
examine him with various questions three times. If he responded to questions that have a
negative answer: No, and responded to questions that have a positive answer: Yes, indicating his



competence, they shall write the bill of divorce and give it to his wife based on the nod of his
head…

לְגיִטִּין.לֹאאֲבָלבְּמִטַּלְטְלִין;אֶלָּאידָוֹ,כְּתַבוְאַחַרקְפִיצוֹתָיווְאַחַררְמִיזוֹתָיואַחַרבּוֹהָלְכוּלֹאחֵרֵשׁ,מֵיתִיבִי:
The Gemara raises an objection from a baraita: With regard to a deaf-mute, the judges of the
court follow his signals, and follow the movement of his lips, and follow his handwriting only
for matters of buying and selling movable property but not for bills of divorce. This appears to
contradict Rav Kahana’s statement that it is permitted for a deaf-mute husband to give written
instructions to divorce his wife.

–וְנתְִחָרֵשׁפִּיקֵּחַאֲבָלמֵעִיקָּרוֹ,בְּחֵרֵשׁ–אֲמוּרִיםדְּבָרִיםבַּמֶּהגַּמְלִיאֵל:בֶּןשִׁמְעוֹןרַבָּןאָמַרדְּתַניְאָ,–הִיאתַּנּאֵָי
חוֹתְמִין.וְהֵןכּוֹתֵבהוּא

The Gemara answers: It is a dispute between tanna’im, as it is taught in a baraita (Tosefta,
Terumot 1:1) that Rabban Shimon ben Gamliel said: In what case is this statement that the
court may not rely on the written testimony of a deaf-mute with regard to a bill of divorce said?
Only in the case of a deaf-mute who was deaf from the outset, i.e., from birth. But if he had
been halakhically competent, i.e., he could previously hear, but became a deaf-mute later, then
he may write instructions to give his wife a bill of divorce and they, the witnesses, should sign,
in accordance with the opinion of Rav Kahana.

בִּרְמִיזהָ!מוֹצִיאָהּכָּךְבִּרְמִיזהָ,שֶׁכּוֹנסְָהּכְּשֵׁםלֹא?!–מֵעִיקָּרוֹוְחֵרֵשׁ
The Gemara asks: And one who is a deaf-mute from the outset cannot give written
instructions with regard to a bill of divorce? Isn’t it true that just as he marries her with
intimation, i.e., without speaking, so too, he divorces her with intimation.

בִּיבִמְתּוֹ.–עָסְקִינןַבְּמַאיהָכָאנמֵָי;הָכִיבְּאִשְׁתּוֹ,אִי
The Gemara answers: If the baraita is referring to his wife, indeed this would be the case and he
could divorce her through intimations, because such a marriage is not a fully valid marriage by
Torah law. But with what are we dealing here? With his yevama, his sister-in-law whose
husband, his brother, died childless to whom he performed levirate marriage, and whom he
subsequently wishes to divorce. This marriage is a fully valid marriage.



לֵיהּדִּנפְַלָהאֶלָּאבִּרְמִיזהָ!יצְִיאָתָהּכָּךְבִּרְמִיזהָ,שֶׁכְּניִסָתָהּכְּשֵׁם–חֵרֵשׁמֵאָחִיולֵיהּדִּנפְַלָהאִילֵימָאמִמַּאן?יבְִמְתּוֹ
פִּיקֵּחַ.מֵאָחִיו

The Gemara asks: His yevama from whom? If we say that she fell to him from his brother who
was also a deaf-mute, then just as her marriage to the brother was through intimation, so too,
her divorce from the yavam can be through intimation. Rather, it must be that she fell to him
from his halakhically competent brother. Consequently, the bond of the levirate marriage is by
Torah law, whereas the deaf-mute man’s intimations that he desires to divorce her are valid
only by rabbinic law.

19th)עבסימןהעזראבןב'חלקחייםדברישו"ת.3 c., Rabbi Chaim Halberstam of Sanz)

]בתשובהז"למהרי"טשכתבבאופןמדברבגדרוהויעלגים[בלשון]ואפילוקצתמדבריםבאםדידן[]בנידוןאך
]בפירושהרמב"םשכתבמהלפיהנהשומעיםשאינםמשוםואיהםכפקחיםלפענ"דגוונאבכהאיהנ"ל[

מדבריםהםאםולכןשמועמבלתילדבראפשראיהרפואהטבעיפידעלחרש[ד"המ"אפ"אתרומותהמשניות
]כללז"לאשרר'תשו'בדבריכמבוארומדברכשומענחשבלהיותמהנידזהפניםכלעלקצתשומעיםמסתמא

ואינובמדברהכיובלאו]סק"כ[]ה[משפטבנתיבותויעוייןרל"ה,סי']סוף[בחו"מז"להטורמביאוי"ג[סי'פ"ה
שחיישוהא[ד"הע"אק"ד]יבמותז"להרמב"ןוגםה"ב[ממכירהכ"ט]בפרקז"לכהרמב"םלןקיימאלאשומע
כיוגםמ"ט[]ד"הבמקומושםבריטב"אכמבוארלטעותוקרובמרוביםעניניםדצריךדוקאחליצהגבילזה

כפקחים…שומעואינוומדברמדברואינושומעבאמתאבללס"דרקדזהשםברמב"ןמבואר
But [in our situation] if they speak a little [and even with slurred language] and the person is
speaking in the way that the late Mahari”t wrote [in the aforementioned responsum] in that
case, in my humble opinion they are considered fully halakhically responsible actors. And if the
concern is that they cannot hear, behold according to what Rambam [in the commentary
Mishnayot Terumot 1:1 s.v. cheresh] that based on medicine, it is impossible to speak if one
cannot hear, therefore if they are speaking, they probably hear a little, anyway. And this makes
the person considered both able to hear and speak, as is explains in the responsum of R. Asher
(85:13)...And even without this, when it comes to one who can speak but cannot hear, we do
not rule (as those who limit such a person in certain ways)...

20th-21st)פ"וסימןב'חלקאשרמנחתשו"תוייסאשררב.4 c)
אחדמעטיםורקהיוכשוטיםאכןהחרשיםשרובבזמנםדיברוהנ"להפוסקיםדכלנראההיהתליאבדידי…ואי
מגיעהמכריעשרובםבזמנינואבלשלימה.לדעתולהגיעמגבלתםעללהתגברהצליחובמשפחהושניםבעיר
גמורים.כפקחיםדינםשפתיים,קריאתע"יואםהסימניםשפתע"יאםהאדםכאחדמתפקדיםוהםשלימהלדעת



ובהבנה,בעיוןהש"ססוגיותלומדיםוהםאילמיםחרשיםשכולםאברכיםכוללשישזכינועיה"קובירושלים
כשוטים…שדינםלומררחוקוכמה

...and if it were up to me, it would seem that all of the aforementioned judges spoke in their
time that the majority of the deaf were indeed like the shotah/eh and only a few in the city and
over the years in the family managed to overcome their limitations and reach the full
knowledge. By reading lips, they are like legally responsible people. And in Jerusalem, we have
been privileged to have some including Abrakhs who are all deaf and mute and they study the
issues of the Shas with study and understanding, and how far to say that their judgment is
fools...

כחרשחשיבהסימניםבשפתותדירשוטףבאופןאדםבניעםהמתקשרדחרשדאפשרזהבעניןאניחוכךועוד
אםלןומהמגרונו?היוצאוקולשפתייםביטוידוקאדבעינןעסקינןושבועהבנדרדאטושומעואינוהמדבר
ועדיףבשפהומשתמששוטףבאופןשמתקשרכלידייםותנועתשפתייםבתנועותאוקולבהשמעתמדבר

בגמ'מצינוולאאדםבניביןושוטףרציףתקשורתכאמצעימשמשתהכתיבהאיןדלעולםמהנידלאמכתיבה
בשפהשמתקשרכלאבללאולאוועלהןהןעלבכתבלשאלותעונהחרשכאשרמהנידלאאלאובפוסקים

כמדבר.הויכלשהי

And I'm still confused on this matter. Is it possible for a deaf person who communicates with
people regularly and frequently in sign language to be considered as a deaf person who speaks
and does not hear Dato Bandar and an oath? And what if he speaks by making a voice or by
moving his lips and moving his hands. Anyone who communicates fluently and uses language
is better than writing. No, but everyone who communicates in any language is like a speaker.

הסיבהוכלהדיבורלכחכללנוגעאינוהחרשותמוםעצםכלדבאמתהיוםהידועעפ"יכןנראהוביותר
שומעים…שאינםמשוםאלאאינהלדבריודעיםאינםשהחרשים

And even more so, according to what is known today, the whole deafness defect does not relate
at all to the ability to speak, and the whole reason that the deaf do not know how to speak is
only because they do not hear...

למעשהפסקווכךהואמדברעילגתבלשוןהמדברדחרשחייםהדברירבינושהכריעדלאחרנלע"דומשו"כ
המתקשרלחרשה"השםשלמהבמנחתכמבוארזצ"לאלישיבוגרי"שאוירבךהגרש"זהדורגדוליורבנןמרנן

לולילענ"דנראההיהכךלחבירוהמדברוכאדםשוטףבאופןאנשיםעםמתקשרשהואכיוןהסימניםבשפת
הדבריםבעומקודו"קמחבראידמסתפינא



And therefore it seems in my humble opinion that given that our master the Divrei Chaim
ruled that a deaf person who has slurred speech is considered legally able to peak, and likewise
our great masters, the greatest of the generation, R. Shlomo Zalman Auerbach and R. Elyashiv
zt”l ruled, as is explained in Minchat Shlomo, the same ruling applies to a hareshet/heresh who
communicates in sign language because the person communicated with people fluently like
someone speaking to there friend. This is how it seems to my humble opinion, if not for fear of
my colleagues. And you should investigate further and go into the depths of this matter.

דתיתבקהילהושילובוהחירששלההלכתימעמדוצהר,רבני.5

https://www.tzohar.org.il/?page_id=7223

דבר.לכלפיקחיםכדיןבימינוהחירשיםשלהמכריערובםשלדינםצהר,רבנימועצתלדעתלמעשה,הלכה
הבאים:ההלכתייםהשיקוליםמןבעיקרהנובעתזוהכרעה

The practical ruling, according to the council of Tzohar rabbis, is that the vast majority of
people who are deaf in our days are considered fully halakhically competent for all things. This
ruling stems principally from the following legal considerations:

השומע.אדםכלכדיןבימינודעתבןחירששדיןהסובריםהפוסקיםשלהמשקלכבדינימוקיהם
The weighty reasoning of the arbitrators who believe that a deaf person is a deed of sound
mind these days as a hearing person.1

הוא:הכללמדרבנןובדיניםמדרבנן,לדיניםקשורותהחירששלההלכתילמעמדוהנוגעותהשאלותמרבית
לקולא".–דרבנן"ספיקא

Most of the questions related to the deaf person are about rabbinic law, and regarding rabbinic
law, the principle is: doubts in rabbinic legal matters are judged leniently.

זהטיעוןבעבראםגםכילצייןוראוימדרבנן.באיסוריםשבתורהתעשהלאאתדוחהשהואהבריות,כבודגדול
זהשיהאודאיבחברה,שוויםביןכשוויםומתקבליםדעתבניהםהחירשיםשרובבימינו,משמעותי,היהלא

מעמדם.יורעהכנסתבביתרקאםלחירשיםביזויבגדר
Great is the honor of humanity, that it overrides Biblical negative commandment when it
comes to rabbinic prohibitions. And it is worth noting that even if in the past this argument

יורהמשה,איגרותנח;סימןמילואים,הילדסהיימר,עזריאלר'ע"ב,סימןחבהעזר,אבןמצאנז,חייםדברישו"תעיינו1
העזר,אבןשיק,,מהר"םזאתלעומתו.סימןב,חלקדעת,יחווהלד;סימןא,חלקשלמה,מנחתמט;סימןד,חלקדעה,
בזה.הסתפקעט,סימן

https://www.tzohar.org.il/?page_id=7223


was not significant, nowadays, the majority of the deaf are mentally competent and are
accepted as equals among equals in society, surely it would be tantamount to insulting the deaf
if only in the synagogue their status is undermined.

​
ה'.לעבודתיהודישהואמיכללקרבמאתנוואחדאחדכלעלהמוטלתההלכתיתהחובה

The halakhic obligation that is placed upon all of us is to bring every Jew close to service of
God.


