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Ownership is both physical and mental/emotional according to halakhah. This can be seen
through examples in which an owner’s mental relationship to an object has changed. In this

shiur, we will examine the case of יאוש as just such an example. The despair (יאוש) experienced
by those who have had something stolen from them impacts the halakhic status of that item. In

this shiur, we examine why this is the case and what that impact is.

Questions? Comments? Email Dr. Elana Stein Hain at dinanddaf@gmail.com

סו.קמאבבא.1
מוֹצֵאאֲבֵידָה;אַמּוֹצֵאדַּהֲוהָמִידֵּי–דְּאוֹרָייְתָאאִידְּרַבָּנןַ.אִידְּאוֹרָייְתָאאִיידְָעִינןַלָאמִיהוּדְּניִקְניֵ,רַבָּנןַאָמְרִי–יאֵוּשׁ
קָניֵ.אַלְמָאלֵיהּ.קָניֵמָרַהּ,דִּמְייָאֵשׁכֵּיוןָנמֵָי,הַאילֵיהּ?קָניֵלִידֵיהּ,דְּתֵיתֵימִקַּמֵּימִינּהַּמָרַהּדְּמִיּיָאַשׁכֵּיוןָלָאואֲבֵידָה

אֲתַאידִּבְאִיסּוּרָאכֵּיוןָהַאי,אֲבָללִידֵיהּ;אֲתַאיבְּהֶתֵּירָא–לִידֵיהּאֲתַאידְּכִיהוּאאֲבֵידָהלַאֲבֵידָה,דָּמְיאָלָאדִלְמָאאוֹ
מִדְּרַבָּנןַ.ואֲַפִילּוּקוֹנהֶ,אֵינוֹיאֵוּשׁאָמַר:יוֹסֵףורְַבהַשָּׁבִים.תַּקָּנתַמִפְּניֵניִקְניֵ,רַבָּנןַדַּאֲמוּרהוּא;מִדְּרַבָּנןַ–לִידֵיהּ

With regard to the owner’s despair over ever recovering the stolen item, the Sages say that this
too causes the thief to acquire the stolen item. However, we do not know if this halakha applies
by Torah law or by rabbinic law. If it applies by Torah law, this is just as it is with regard to one
who finds a lost item. Is it not the case with regard to one who finds a lost item that once the
owner of the item despairs of recovering it, before the item came into the finder’s possession,
the finder acquires it and may keep it for himself? The same principle applies to this thief as
well: Once the owner of the item despairs of recovering it, the thief acquires it for himself and
need no longer return it. Apparently, then, the despair of the owner causes the thief to acquire
the stolen item.
Or perhaps the case of a stolen item is not comparable to the case of a lost item, as it is only
with regard to a lost item that the owner’s despair enables the finder to acquire the item,
because the item came into his possession in a permitted manner. But in this case of the thief,
since the item came into his possession in a prohibited manner, this case cannot be derived
from the halakha of a lost item. If so, the ruling that despair effects acquisition in a case of theft
applies not by Torah law but by rabbinic law.
Why would this halakha have been instituted by rabbinic law? As, the Sages said that a thief
should acquire the stolen item in this manner, due to an ordinance instituted for the penitent. To
encourage thieves to repent and repay their victims, the Sages instituted that they need not
return the stolen item after the owner despairs of recovering it. Rather, they can reimburse the
owner for the monetary value of the item.
And Rav Yosef says: Despair on the part of the owner over the possibility of recovering his item
does not cause the thief to acquire that item at all, and this is the halakha even by rabbinic law.

קיא:קמאבבא.2
לְשַׁלֵּם.חַיּיָבִין–אַחְרָיוּתבּוֹשֶׁיּשֵׁדָּבָרהָיהָואְִםמִלְּשַׁלֵּם.פְּטוּרִין–לִפְניֵהֶםוהְִנּיִחַבָּניָו,אֶתוּמַאֲכִילהַגּוֹזֵלמַתְניִ׳

MISHNA: One who robs another of food and feeds it to their children, or who left a stolen item to
them and then died, the children are exempt from paying the victim of the robbery after their



father’s death. But if the stolen item was something that serves as a legal guarantee of a loan,
the heirs are obligated to pay.

מַאיגּוֹבֶה.מִזֶּהרָצָהגּוֹבֶה,מִזֶּהרָצָה–מִמֶּנּוּואֲַכָלוֹאַחֵרוּבָאהַבְּעָלִים,נתְִייָאֲשׁוּולְֹאגָּזַלחִסְדָּא:רַבאָמַרגְּמָ׳
–לִפְניֵהֶםוהְִנּיִחַבָּניָו,אֶתוּמַאֲכִילהַגּוֹזֵלתְּנןַ:קָאֵי.דְּמָרֵיהּבִּרְשׁוּתֵיהּ–הַבְּעָלִיםנתְִייָאֲשׁוּדְּלֹאכַּמָּהכּלֹטַעְמָא?
יאֵוּשׁ.לְאַחַר–הָהִיאתַּניְאָכִּיחִסְדָּא:רַבלְךָאָמַרחִסְדָּא!דְּרַבתְּיוּבְתָּאמִלְּשַׁלֵּם.פְּטוּרִין

GEMARA: Rav Ḥisda said: If one robbed another, and the owners of the stolen item have not
yet despaired of retrieving it, and another person came, took it from the robber and ate it, the
owner may collect from either the first robber or the second robber. Why? As long as the owners
did not despair of retrieving it, it remains the possession of its owner.
We learn in the mishna: One who robs another of food and feeds it to their children, or one who
left a stolen item to them as an inheritance, the children are exempt from paying the victim of
the robbery after their father’s death. This appears to be a conclusive refutation of the opinion of
Rav Ḥisda, who holds that one who steals from a thief is obligated to pay the owner.
Rav Ḥisda could have said to you: When that mishna is taught, it addresses a case where the
owners had already despaired of retrieving the item, whereas Rav Ḥisda was referring to a case
where the owners had not yet despaired.

ה:דואבידהגזילההלכותשמחאור.3
(R. Meir Simcha HaKohen of Dvinsk 1843-1926, Commentary to Mishneh Torah)

כןכהונה,מתנותגבישאמרווכמופטורדהמזיקתובעיןלושאיןכממוןדהויאכלואםיאושדלאחרטעמאואולי
תובעיןלוכאיןוהוימריהמרשותונפיקנתייאשכברדהבעליםיאושלבתרהכא

And maybe the reason is that after despair, if someone eats the stolen item, it is like
money/possessions that have no claimants, in which case one who does damage is exempt
from payment. And it is like what they said regarding priestly gifts. Likewise, here, after the
despair of the owners, the item has left its owners possession and it is like something that has
no claimants. (See Chullin 130b)

גזלד"השםתוספות.4
יאושלפניכמויאושאחרמריהברשותכךכלהוידלאיאושלאחרביןיאושלפניביןחסדארבמחלק…ומסברא

השם…בשינויאורשותבשינויבעליםמרשותלצאתשנקל
And based on logic Rav Hisda distinguishes between prior to despair and after despair - the
item is not as much in its owners’ possession following despair as it is prior to despair, as it can
more easily be removed from its owners’ possession through a change in possession (to a third
party) or with a change of nomenclature.

ב:בואבידהגזילההל'תורהמשנהרמב"ם.5

כִּשְׁעַתאֶלָּאמְשַׁלֵּםואְֵינוֹיאֵוּשׁאַחַרשֶׁהִשְׁבִּיחָההַשֶּׁבַחכָּלהַגַּזְלָןקָנהָנשְִׁתַּנּיֵתולְֹאמִמֶּנּהָהַבְּעָלִים…נתְִיאֲָשׁוּ
הַנּגְִזָל:מִןונְוֹטֵלהַשֶּׁבַחלוֹשָׁמִיןהַגְּזֵלָהלוֹוּכְשֶׁמַּחְזִירהַשָּׁבִים.תַּקָּנתַמִפְּניֵמִדִּבְרֵיהֶםזֶהודְָבָרהַגְּזֵלָה.



If the owner despaired of its return, but it did not undergo a change, the robber acquires the
right to its increase in value from the time the owner despaired. He is required to pay only the
value of the article at the time of the robbery. This is also a Rabbinic ordinance to encourage
repentance.
In such an instance, when he returns the object he obtained by robbery, the increase in value is
evaluated, and the robber is paid for it by the person they robbed.


