
Borrowing without Permission: Why is it Problematic?

The Gemara in BM 41a and 43b claim that one who uses another person’s items without
permission is a thief and she is liable for damages if someone happens to the item even after
she finished using it! Why should this be so, especially where the “borrower” returned the item
to where she found it before anything happened to it? Is this categorization always relevant? In

this shiur, we will examine the logic behind this categorization of thief, especially what it
suggests about personal ownership in halakhah.

Questions? Comments? Email dinanddaf@gmail.com

מג.מציעאבבא
עֲקִיבָארַבִּיהוֹצָאָה.כִּשְׁעַתאוֹמְרִים:הִלֵּלוּבֵיתוּבְיתֵָר.בְּחָסֵרילְִקֶהאוֹמְרִים:שַׁמַּאיבֵּיתבְּפִקָּדוֹן,ידָהַשּׁוֹלֵחַמשנה:
הַתְּבִיעָה.כִּשְׁעַתאוֹמֵר:

MISHNA: With regard to one who misappropriates a deposit, Beit Shammai say: the bailee is
penalized for its decrease and its increase. If the value of the deposit decreases, the bailee is
liable to pay in accordance with its value at the time of the misappropriation. If it increases in
value, the bailee is liable to pay in accordance with its value at the time of repayment. And Beit
Hillel say: He pays in accordance with its value at the time of removal. Rabbi Akiva says: He
pays in accordance with its value at the time of the claim.

מג:מציעאבבא
מִיפַּלְגִי;קָאמִדַּעַתשֶׁלֹּאוּבְשׁוֹאֵלגּוֹזָלוֹת,עָלֶיהָלְהָבִיאשֶׁטִּלְטְלָהּכְּגוֹןעָסְקִינןַ?בְּמַאי…הָכָא

…With what are we dealing here? It is with a case where the bailee moved the barrel to stand
upon it and bring fledglings from a nest in a tree. And they disagree with regard to one who
borrows an item without the knowledge of the owner.

מִדַּעַתשֶׁלֹּאשׁוֹאֵלסָבְרִי:הִלֵּלוּבֵיתחָסַר.דִּידֵיהּבִּרְשׁוּתָא–חָסַרוכְִיהָויֵ,גַּזְלָן–מִדַּעַתשֶׁלֹּאשׁוֹאֵלסָבְרִי:שַׁמַּאיבֵּית
חָסַר.דְּמָרֵהּבִּרְשׁוּתָא–חָסַרוכְִיהָויֵ,שׁוֹאֵל–

Beit Shammai hold: The legal status of one who borrows an item without the knowledge of the
owner is that of a robber in terms of responsibility. He is accorded that legal status the moment
he moves the barrel. And therefore, when the value of the misappropriated deposit decreases, it
decreases in his possession. Consequently, he pays in accordance with its value at the time that
he borrowed the barrel. And Beit Hillel hold: The legal status of one who borrows without the
knowledge of the owners is that of a borrower, and only when the barrel is broken is the bailee
rendered liable to pay. And therefore, when the value of the barrel decreases, it decreases in
the possession of its owner. Consequently, he pays in accordance with the barrel’s value at the
time that it was damaged.

sounds)פח.-פז:בתראבבא like you need da'at ba'alim to return it to its place*
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הַצְּלוֹחִיתאֶתשָׁבַרהָאִיסָּר;אֶתלוֹונְתַָןשֶׁמֶןבְּאִיסָּרלוֹוּמָדַדבְּידָוֹ,וּפוֹנדְְּיוֹןחֶנוְוֹניִאֵצֶלבְּנוֹאֶתהַשּׁוֹלֵחַ)פז:(:משנה
שֶׁהַצְּלוֹחִיתבִּזְמַןיהְוּדָהלְרַבִּיחֲכָמִיםוּמוֹדִיםשְׁלָחוֹ.כֵּןמְנתָשֶׁעַלפּוֹטֵר,יהְוּדָהרַבִּיחַיּיָב.חֶנוְוֹניִ–הָאִיסָּראֶתואְִבֵּד
פָּטוּר.שֶׁחֶנוְוֹניִ–לְתוֹכָהּחֶנוְוֹניִוּמָדַדהַתִּינוֹקבְּידַ

MISHNA: One who sends his son to a storekeeper with a pundeyon (a coin worth two issar) in
his hand, and the storekeeper measured oil for him for one issar and gave him the second issar
as change, and the son broke the jug and lost the issar, the storekeeper must compensate the
father. Rabbi Yehuda exempts him from liability, as he holds that the father sent his son in order
to do this, i.e., to bring back the jug and coin. And the Rabbis concede to Rabbi Yehuda with
regard to a case when the jug is in the hand of the child and the storekeeper measured the oil
into it that the storekeeper is exempt if the child breaks the jug.

לָמוֹדשֶׁנּטְָלָהּכְּגוֹן–עָסְקִינןַבְּמַאיהָכָאזֵירָא;רַבִּיוּמַנּוּ?–תַּרְגֵּימְנוּהָשֶׁבַּחֲבוּרָהואֲַרִיאֲניִרָבָא:…אָמַר)פח.(:גמרא
לַאֲחֵרִים.בָּהּ

GEMARA:…Rava said: I and the lion of the group explained it. And who is that? Rabbi Zeira:
Here we are dealing with a case where the storekeeper took the jug from the child in order to
measure with it for others, without the knowledge of his father.

הָויֵ.גַּזְלָןסָבַר:וּמָרהָויֵ,שׁוֹאֵלסָבַר:מָר–מִיפַּלְגִיקָאמִדַּעַתשֶׁלֹּאוּבְשׁוֹאֵל
And the Rabbis and Rabbi Yehuda disagree with regard to a borrower who takes an item
without the owner’s knowledge. One Sage, Rabbi Yehuda, holds that the storekeeper is
considered like any other borrower and once he returns the jug to the child, he is no longer
responsible for it. And one Sage, i.e., the Rabbis, holds that someone who borrows without the
owner’s knowledge is a robber and is obligated to return the item to its owner. Therefore, the
storekeeper must pay for the jug that the child broke before it reached the father.
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