
Negligence, followed by unavoidable interference: Who’s at fault?

Bava Metzia 36a-b discusses the concept of באונסוסופובפשיעהתחילתו , damage that resulted
from a process that began with negligence but most immediately was caused by unavoidable
interference. Should the person who was negligent originally be liable for compensation, does
the unavoidability of the immediate cause of the damage change the equation of guilt? This is a

great test case for considerations of responsibility!

Questions? Comments? Email dinanddaf@gmail.com

לו:מציעאבבא
פָּטוּר.אָמַר:דְּרַבָּהמִשְּׁמֵיהּרָבָאחַיּיָב,אָמַר:דְּרַבָּהמִשְּׁמֵיהּאַבָּייֵכְּדַרְכָּהּ.וּמֵתָהלַאֲגַם,ויְצָָאתבָּהּפָּשַׁעאִתְּמַר:

It was stated that there is an amoraic dispute: In the case of one who was negligent in
safeguarding an animal, and it went into a marsh, where it was susceptible to thieves and
predatory animals, but it died in its typical manner despite this negligence, i.e., it was neither
stolen nor devoured, Abaye says in the name of Rabba: The bailee is liable to pay. Rava says in
the name of Rabba: The bailee is exempt from doing so.

תְּחִילָּתוֹדְּאָמַרלְמַאןמִבַּעְיאָלָאהוּא.דַּיּיָנאָלָאודִּינאָהַאיכִּידָּאֵיןדְּלָאדַּיּיָנאָכׇּלחַיּיָב,אָמַר:דְּרַבָּהמִשְּׁמֵיהּאַבָּייֵ
דְאַגְמָאהַבְלָאדְּאָמְרִינןַ:טַעְמָא?מַאיחַיּיָב.הָכָאפָּטוּר,דְּאָמַרלְמַאןאֲפִילּוּאֶלָּאדְּחַיּיָב.חַיּיָב,בְּאוֹנסֶוסְוֹפוֹבִּפְשִׁיעָה
קַטְלַהּ.

The Gemara elaborates. Abaye said in the name of Rabba: He is liable to pay, and any judge
who does not rule in accordance with this halakha is not a judge. It is not necessary to say that
the bailee is liable in this case, according to the one who says: In a case where the incident was
initially through negligence and ultimately by accident, one is liable to pay. According to this
opinion, it is obvious that the bailee is liable to pay. But even according to the one who says: If
the incident was initially through negligence and ultimately by accident one is exempt, here the
bailee is still liable to pay. What is the reason that he is liable? It is because we say: The air of
the marsh killed the animal. The negligence led to the death of the animal, and it was not due to
circumstances beyond his control.

תְּחִילָּתוֹדְּאָמַרלְמַאןמִיבַּעְיאָלָאהוּא.דַּיּיָנאָלָאודִּינאָהַאיכִּידָּאֵיןדְּלָאדַּיּיָנאָכּלֹפָּטוּר,אָמַר:דְּרַבָּהמִשְּׁמֵיהּרָבָא
הַמָּותֶמַלְאַךְדְּאָמְרִינןַ:טַעְמָא?מַאיפָּטוּר.הָכָאחַיּיָב,דְּאָמַרלְמַאןאֲפִילּוּאֶלָּאדְּפָטוּר,פָּטוּר,בְּאוֹנסֶוסְוֹפוֹבִּפְשִׁיעָה

הָתָם.לִיוּמָההָכָאלִימָה
Rava says in the name of Rabba: He is exempt, and any judge who does not rule in accordance
with this halakha is not a judge. It is not necessary to say that the bailee is exempt in this case,
according to the one who says: In a case where the incident was initially through negligence
and ultimately by accident, one is exempt from payment. According to this opinion, it is obvious
that the bailee is exempt. But even according to the one who says: In a case where the incident
was initially through negligence and ultimately by accident, one is liable to pay, here the bailee is
still exempt from payment. What is the reason that he is exempt? It is because we say with
regard to the Angel of Death, who causes death by natural causes: What difference is there to
me if the animal was here, and what difference is there to me if the animal was there? The
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cause of the animal’s death was natural, and there is no relevance given to the location of the
death. Consequently, the bailee is exempt.

קַטְלַהּ.דְּאַגְמָאהַבְלָאלְמֵימַרולְֵיכָּאלַהּהֲדַרָאדְּהָאטַעְמָא?מַאידְּפָטוּר.–וּמִתָהמָרַהּלְבֵיהֲדַרָאדְּאִיאַבָּייֵ,וּמוֹדֵי
הַמָּותֶמַלְאַךְשַׁבְקַהּדְּאִיטַעְמָא?מַאידְּחַיּיָב.–גַנּבָבֵּיכְּדַרְכָּהּוּמֵתָהבַּאֲגַםגַּנּבָגַּנבְַהּדְּאִיהֵיכָאכּלֹרָבָאוּמוֹדֵי

קָייְמָאהֲוהָדְּגַנּבָָאבְּבֵיתֵיהּ
The Gemara notes: And Abaye concedes that if the animal returned from the marsh to its
owner’s house and died there that the bailee is exempt. What is the reason that he is exempt?
He is exempt due to the fact that the animal returned, and since it was able to return there is no
justification to say that the air of the marsh killed it. And Rava concedes that anytime the animal
was stolen from the marsh and then dies in its typical manner in the house of the thief that the
bailee is liable to pay. What is the reason that he is liable to pay? He is liable because even if
the Angel of Death spared the life of the animal, it would be standing in the house of the thief
due to the negligence of the bailee.

צג:מציעאבבא
מַצִּילהָיהָשָׁםהָיהָאִילּוּאוֹמְרִיםאֵיןודְָרַסאֲרִיוּבָאוטְָרַףזְאֵבבָּאלָעִירוּבָאעֶדְרוֹוהְִנּיִחַרוֹעֶהשֶׁהָיהָרוֹעֶהאֵיתִיבֵיהּ

פָּטוּרלָאואִםחַיּיָבלְהַצִּיליכָוֹלאִםאוֹתוֹאוֹמְדִיןאֶלָּא
Abaye raised an objection to Rabba from another baraita: With regard to a shepherd who was
herding the animals of others, and he left his flock and came to the town, if in the meantime a
wolf came and tore an animal to pieces, or a lion came and trampled one of his flock, we do not
say definitively that had he been there he would have rescued them and therefore he is liable
due to his absence. Rather, the court estimates with regard to him: If he could have rescued his
animal by chasing a beast of this kind away, he is liable, as his departure from the scene was
certainly a contributing factor to the damage. If not, he is exempt from liability.

וסְוֹפוֹבִּפְשִׁיעָהתְּחִילָּתוֹפָּטוּראַמַּאיהָכִיאִיאִינשֵָׁיעָייְלִידְּלָאבְּעִידָּנאָדְּעָללָאאִינשֵָׁידְּעָייְלִיבְּעִידָּנאָדְּעָללָאומַאי
חַיּיָבבְּאוֹנסֶ

Abaye continues: What, is this baraita not referring to a case when the shepherd enters the
town at a time when other people usually enter? If so, it presents a difficulty to the opinion of
Rabba. Rabba responds: No, it is speaking of one who enters at a time when other people do
not usually enter. Abaye retorts: If so, why is he exempt even if he could not have rescued the
animal? This is a mishap that came about initially through negligence and ultimately by
accident, and in a case of this kind he is liable due to his negligence.

הרי"ף()בדפיכ.מציעאבבארי"ף
הואורבהדאביימימראההואחייבפשיעהמחמתשלאאיתניסאפילובפשיעהדתחלתודהיכאמינהדשמעינן

We learn from this that where the process begins with negligence, even if the no-fault force was
not a result of the negligence, the bailee is liable. And this is a statement fo Abaye and Rava.

ג:חשכירותהל'רמב"ם



וּטְרָפוֹזְאֵבִיםוּבָאוּלְהִכָּנסֵהָרוֹעִיםדֶּרֶךְשֶׁאֵיןבְּעֵתוּבֵיןלְהִכָּנסֵהָרוֹעִיםשֶׁדֶּרֶךְבְּעֵתבֵּיןלָעִירוּבָאעֶדְרוֹשֶׁהִנּיִחַרוֹעֶה
לָאוואְִםחַיּבָוּמַקְלוֹתרוֹעִיםידְֵיעַללְהַצִּיליכָוֹלאִםאוֹתוֹאוֹמְדִיןאֶלָּאמַצִּילהָיהָשָׁםהָיהָאִלּוּאוֹמְרִיםאֵיןודְָרַסאֲרִי

לְשַׁלֵּם:חַיּבָידָוּעַהַדָּבָראֵיןואְִםפָּטוּר
The following laws apply when a shepherd abandoned his herd and came to the city - whether
at the time the shepherds usually come to the city or at a time when this is not their practice -
and wolves came and preyed upon the herd, or lions came and attacked them. We do not
postulate that if he had been there, he definitely could have saved the animals. Instead, we
assess the situation. If he could have saved them - even by hiring other shepherds and staves -
he is liable. If not, he is not liable. If it is impossible to make such an assessment, he is liable.

נו.קמאבבא
שֶׁחָתְרָה.והְוּארַבָּה:אָמַרכּוּ׳.לִסְטִיםשֶׁפְּרָצוּהָאוֹבַּלַּילְָהנפְִרְצָה

The mishna teaches: If the pen was breached at night, or bandits breached it, and sheep
subsequently went out and caused damage, the owner of the sheep is exempt. Rabba says:
And this first instance of a pen that was breached is referring specifically to a case where the
animal tunneled under the wall of the pen and by doing so caused the wall to collapse. In that
case, the owner is completely blameless and therefore exempt from liability for any damage that
ensues.

לְמֶעְבַּד?לֵיהּהֲוהָמַאיחַיּיָב?אַמַּאיחָתְרָהלֹאכִּי–בָּרִיאבְּכוֹתֶלאִילֵּימָאדָמֵי?הֵיכִיחַיּיָב?!מַאי,חָתְרָהלֹאאֲבָל
הוּא!בְּאוֹנסֶוסְוֹפוֹבִּפְשִׁיעָהתְּחִלָּתוֹפָּטוּר?אַמַּאיחָתְרָהכִּי–רָעוּעַבְּכוֹתֶלאֶלָּא

The Gemara asks: But if the animal did not tunnel under the wall, what is the halakha? Would
the owner be liable? What are the circumstances? If we say that the pen had a stable wall, then
even if the animal did not tunnel, why is the owner liable? What should he have done? Clearly,
he cannot be held liable for the damage. Rather, the pen had an unstable wall. The Gemara
asks: Even if the animal tunneled under the wall and knocked it down, why is he exempt? The
damage in this case is initially through negligence and ultimately by accident.
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