Heter Iska - How does it work?

What are the principles upon which the heter iska is built? How do we understand the role of
legal circumvention in upholding Jewish law and life?

Questions? Comments? Email dinanddaf@gmail.com
For more on Chazal’s legal circuvmentions, check out my new book, Circumventing the
Law. It’s available here at 30% off with discount code PENN-ESHAIN30

The mechanisms!
1. Business partnership rather than a full loan.
2. Recipient gets paid for their work investing the money.
3. Recipient can pay in lieu of taking oath about the profits.

For different types of heter iska forms, see See: https://www.jlaw.com/Forms/
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The Gemara relates: A business document emerged concerning the sons of Rav llish, as it was
a venture entered into by their late father, in which it was written that Rav llish and his partner
will share one-half of the profit and one-half of the loss. Rava said: Rav llish was a great man,
and therefore he would not feed people with something forbidden. Consequently, no matter
what, there must have been some mistake with regard to this document. If the actual condition
stated that one party would receive one-half of the profit, the other party must have agreed to
accept upon himself two-thirds of the loss,
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or it must have been that the other party accepted one-half of the loss and that Rav llish was
entitled to two-thirds of the profit. Either way, the disparity in the terms served as payment to
Rav llish for his effort, removing any concern about violation of the prohibition of interest.
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A common type of business venture was one where the capital or merchandise was supplied by
one person and managed by another, who would receive a share, commonly half of the profits,
for his efforts. This arrangement can also be viewed as one where the investor is lending half of
the invested capital or merchandise to the manager, with the manager agreeing to supervise the
venture in exchange for receiving the loan. In order to avoid violating the prohibition of interest,
the investor agrees to accept a greater share of the possible loss, e.g., two-thirds, than of the
profits, e.g., one-half. (The Sages of Neharde’a said: With regard to its halakhic status, this joint
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venture is considered a half-loan and half-deposit, as the Sages formulated an enactment that
would be satisfactory for the borrower, i.e., the manager, and equally satisfactory for the lender,
i.e., the investor.
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In what way is it permissible to commit lend money on the condition that one will use it to make
a profit.

A lends 100 zuz to B on the condition that B engages in it for the lender until there are 200 zuz
and it will be the responsibility of the A until that time. And when there are 200 zuz the 200 zuz
will become a loan, and from then on all the profit will belong to the borrower (B) provided that A
pays the wages of B’slabor until there are 200 zuz. And if A made a condition with B from the
beginning that any amount of money could be the wages of B’s labor this is sufficient. Rama:
and likewise, in the opposite order - A might lend the money first as a loan for B’s needs, and
then afterwards, B might invest the money on A’s behalf for A's needs.
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It seems to me that it is only permitted if [the lender] gives it to [the borrower] as an iska, but, if
as a loan, it is prohibited...And how does it help that [the lender] pays [the borrower] for his
labor? Even in the case of a courtyard that is not being offered for rent, and a person who would
not rent it, it is prohibited for [a lender] to dwell in [a borrower's] courtyard...All the more so when
he stipulates with him that [the borrower] will use [the lender's] deposit for his loan, even if [the
lender] gives [the borrower] payment...

5. Beth Din of America Heteir Iska

Introduction

Jewish Religious Law strictly prohibits the paying or receiving of interest on loans made
between Jews. However, when monies are advanced in the course of a business
transaction, an agreement may be entered into, whereby the provider and receiver of
these funds are considered equal partners. This partnership is based upon the



stipulation that, upon request, every loss must be attested to by two trustworthy
witnesses, and all profits verified by oath. All consequent profits and losses are then
equally shared. However, in order to avoid these very stringent requirements, the
provider of the funds, under this “Shtar Isko”, agrees to waive his share of the profits in
lieu of receiving a fixed percentage of the money advanced. This percentage is then
considered profit, rather than interest on a loan. This agreement becomes effective
when the receiver of the funds executes a form as set below.

The Agreement

I, the undersigned, have received from , the
sum of repayable over years for the purpose of transacting
business in connection with in which profits

and losses are to be equally shared. However, the said

has agreed that in lieu of such sharing of profits and
losses, which would require substantiation of all losses by two trustworthy witnesses,
and verification of all profits by oath, he shall accept my payment of an annual

percentage of % of the said sum of and waive all other profits
which may be earned from the advanced funds. | have received a token payment of
$1.00 from the said for my efforts in connection with this
undertaking, and have signed herewith the receipt of the said $ . SIGNED
THIS day of at

Recipient’s Signature
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In the matter of mortgages/mortgage/ which is customary regarding houses, how do you
make it not be violate the prohibition of usury? 23 Tamuz 5771. My dear friend, R.
Pesach Cooperman, may he live and be well..
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Of course, the type of mortgages that we do in our country is a loan and there is a ban
on interest, and it should be done in such a way that there will be no interest. And there
are two ways to do this.
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(1) It is to do this with a heter iska, and that both parties know about the business and
not just by saying and writing, for this is not a beneficial spell or magic! Rather, it is a
partnership in the business that the recipient of the money (B) will do with the sum that
he takes, such as in taking ten thousand from the giver (A), five thousand is a loan from
the giver (A) that is transferred to the recipient (B), and five thousand remain for the
giver (A), which is considered as a deposit. And thus in the transaction each of them
has half, and they split the profits and losses.
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And they appraise, based on their knowledge, what profit they could make with an
investment of ten thousand that they placed in this business - e.g., 18 percent /percent/
that means 9 percent which is half of the margin for the sum belonging to the giver (A).
And if they apprise it at less profit, then half of that will be for the giver (A). And if it
happens that there is not so much margin or, God forbid, a loss, then the giver (A)
should take only half of the margin that was and half of the loss if there was.
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But because the giver (A) doesn’t know, because after all the recipient (B) is the one
doing the investing, and the giver (A) doesn’t have to believe the recipient (B), therefore
it would be stipulated that if the recipient (B) says that the profit was less than what they
set, and even more so if B says there was a loss, B would have to swear a severe oath
on a sefer Torah and could stipulate more seriousness in the oath that he would be in
the synagogue during the reading in front of many and that B would also say in the
language of a curse on their soul if Bis not telling the truth. And in some renditions it is
written that if B says that there was a loss, B will have to bring witnesses, but in this
country, in our great iniquity, some people are suspected of testifying illegally, as
estimated, and according to what they believe, it is better to condition that B take a
severe oath, even for a loss. And since B will not want to swear, B will be obligated to
pay to give A the profit that they set. This is the issue of heter iska that they introduced
and it is allowed because if B wishes to, B can take an oath when there is a loss or less
profit...
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2) Do it in away that there is no aspect of a loan at all,. Rather, according to the sum
that the mortgage provider (A) has, whether A is the seller or a third party, is A's
ownership of property in the house itself. For example, if the house is worth twenty
thousand and the mortgage is ten thousand, half of the house belongs to the giver (of
the mortgage) (A) and half of the house belongs to the buyer (B). And the buyer (B)
rents the half of house owned by the provider of the mortgage (A) according to the total
the percentage per year and B rent from A for the total number of years that they
stipulated. And the time for paying off the rent is as calculated in each month. For
instance, if the percentage that A has to take is eight and a half for ten thousand per
year is 850, they will write that B pays A rent $850 each year. And when they stipulated



many years, they will write the total for each year or how much over the years.. And it
should be written that it was stipulated that A cannot sell their share in the house to
someone else, and also that A must sell their share to the borrower who has half after
the time stipulated in this mortgage even if the house becomes more expensive...



