xnj? X nprn (The Power of Original Ownership) - What’s the logic?

Of the many principles afforded by the Gemara about how to resolve property disputes,
perhaps the most surprising is what's known as xnyp X nptn, presuming that the property still
belongs to the person who originally owned it even if it is no longer physically there! What is the
logic behind this principle? What can it teach us about presumptions about the reality? About
ownership? About dealing with uncertainty?
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MISHNA: With regard to one who exchanges a cow for a donkey, such that by virtue of the
cow owner’s act of acquisition on the donkey, the donkey’s erstwhile owner simultaneously
acquires the cow, wherever it happens to be located, and afterward the cow is found to have
calved; and similarly, with regard to one who sells his Canaanite maidservant, with the
acquisition effected by the buyer giving him money, and afterward she is found to have given
birth to a child, who will be a slave belonging to his mother’s master, at times it is uncertain
whether the offspring was born before or after the transaction. If this seller says: The birth
occurred before | sold the cow or maidservant, and so the offspring belongs to me, and that
buyer says: The birth occurred after | purchased the cow or maidservant, and so the offspring
belongs to me, they divide the value of the offspring between them...
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GEMARA: The Gemara asks: In the first clause of the mishna, why do the two parties divide
the value of the offspring between them? Instead, let us see in whose domain the offspring
currently is. That person has presumptive ownership of the offspring, and the other person will
be considered to be the one who is exacting property from another, and accordingly, the
burden of proof rests upon him. Since he cannot prove his claim, he is not entitled to take the
offspring.

The Gemara answers: Rabbi Hiyya bar Avin says that Shmuel says: The mishna is referring
to a case where the calf is standing in the marsh, i.e., it is in the domain of neither the buyer
nor the seller, and so neither one has presumptive ownership. And with regard to the
maidservant also, this is a case where the child is found in an alley which does not belong to
either the buyer or the seller.



The Gemara asks further: But even if the offspring is not in either party’s domain, establish it to
be in the presumptive ownership of its original owner, i.e., the seller, as he certainly owned
the offspring when it was still a fetus. And so the other person will be considered to be the one
who is exacting property from another, and accordingly, the burden of proof rests upon
him. Since he cannot prove his claim, he is not entitled to take the offspring.

The Gemara answers: In accordance with whose opinion is the ruling of this mishna, that the
parties divide the value of the offspring equally? It is in accordance with the opinion of
Sumakhos, who says: When there is property of uncertain ownership, the parties divide it
equally without the need to take an oath.
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The Gemara cites a proof for this: This is just as it is in the case concerning the property of a
man named Bar Shatya, who was referred to by this name because he would have periods of
psychosis (niow). The case is as follows: Bar Shatya sold property. Two witnesses came
forward and said that he sold it when he was mentally cogent and therefore the sale was
valid. And two others came forward and said that he sold it when he was experiencing
psychosis, and so the sale was void. Rav Ashi said with regard to this matter: Place two
witnesses against two witnesses and let the testimonies cancel each other out. As there is no
valid testimony to rely on,
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let the land remain in the possession of Bar Shatya. Since no substantiated proof was
brought forth, the land remains in the hands of its current possessor. As such, the same should
be true with regard to cases of betrothal and divorce whose status is uncertain; the woman
should remain in her former presumptive status.
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And it is worth examining whence status quo ante in monetary matters comes from. For holding
possessions (as a way of establishing ownership) is logical. But assuming the ownership of the
original owner in a situation in which neither claimant is physically in possession and the two
claimants’ hold on it is equal, where do we get the idea that we should establish ownership based on
the original owner and make the other claimant bring evidence to argue the contrary?
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And it is possible to say that the notion of original ownership establishing ownership in contested
cases comes from the maintenance of presumed status in the realm of laws related to issura
(=what'’s forbidden or permitted - e.g., marital status, kashrut, etc.). And just as in cases of
uncertainty regarding issur, we maintain that the item/person retains the presumptions that were true
of it/her/him before the uncertainty arose - whether this leads to permission or
prohibition...[Alternatively] presuming the ownership of the original owner might be similar to the
ownership that is established by physically having an item on one’s property/in hand, that similar to
that situation, it makes sense that a person trying to remove the item from that person’s possession
should have to bring evidence. Once we know that something belonged to a person originally, even if
it is now in the public thoroughfare or the marsh, it's still considered to be within the property of the
original owner. And we consider it as though that original owner is still “holding” it...
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And they only invoked the ownership of the original owner in a situation like this one, where
neither of the two claimants is holding the item (physically or on their property), as in the case of
standing in a marsh or a side street. For here we say that for rabanan who generally hold that
holding an item (physically or on one’s property) establishes ownership, likewise original
ownership establishes that the item is still in the original owner’s possession. And it's as though
the original owner is literally holding it.
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§ Rav Yehuda said that Shmuel said: With regard to one who exchanges a cow for a donkey,
where the two animals involved in this transaction are not in the same location, one of the
parties acquires one of the animals by means of pulling it, which transfers the other animal to
the other party through acquisition by means of the exchange. And in this case the owner of the
donkey pulled the cow, but before the owner of the cow could pull the donkey in turn, the
donkey died. The owner of the cow claimed that the donkey died before the other one pulled the
cow, which means the exchange transaction never took effect. In that case, the owner of the
donkey must bring proof that his donkey was alive at the time when the cow was pulled. If he is
unable to bring proof to this effect, the owner of the cow retains his animal.
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And even though the person who bought the cow is physically holding it on his property, and
also the donkey has a presumptive physical status of being alive, nonetheless it seems that
Shmuel holds that we establish the cow as being in the possession of its original owner.



