What is Mechilah? How the Case of Mistaken Mechilah Answers that Question
- Bava Batra 41a

The possibility of having a chazakah of three years over landed property corresponds to
presumed mechilah (or waiving of rights) by the original owner? But what is mechilah actually?
Is it a type of kinyan, or something else? The case of mechilah b’taut, mistaken mechilah, helps

us probe that question.

Questions? Comments? Email dinanddaf@gmail.com

Mistakes on Both Sides
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The Gemara tells of a related incident: A torrent [bideka] of water swept through Rav Anan’s
land, removing the wall which marked the boundary between his land and that of his neighbor.
Rav Anan went back and rebuilt the wall, inadvertently placing it in his neighbor’s land. Rav
Anan came before Rav Nahman to ask him what he should do about it. Rav Nahman said to
him: Go return the boundary to its prior position.
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Rav Anan replied: Why should | return the boundary? But didn’t | already establish the
presumption of ownership of this land? Rav Nahman said to him: In accordance with whose
opinion are you claiming a right to the land? Is it in accordance with the opinion of Rabbi Yehuda
and Rabbi Yishmael, who say: Any taking of possession that is done in the presence of the prior
owner is sufficient to establish the presumption of ownership immediately? If so, your claim is
not accepted since the halakha is not in accordance with their opinion.
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Rav Anan said to Rav Nahman: But didn’t the neighbor waive his ownership of this land, as he
came and assisted in the building of the wall with me? Rav Nahman said to Rav Anan: Itis an
erroneous waiving, since you yourself would not have placed the wall there if you had known
that it was the wrong location for it. Just as you did not know that you were building it in the
wrong location, so too, he did not know. Therefore, it is reasonable to assume that he did not
knowingly waive his ownership of his property.

“Mistake” in Lending, “Mistake” in Selling
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...If one lent money to another on the basis of the borrower’s field serving as a guarantee, and
said to him: If you do not give me the money now and instead delay your payment from now
until three years have passed, the field is mine, then after three years, the field is his. This is
permitted even if the field is worth more than the amount of the loan. And this is what Baitos ben
Zunin would do, with the consent of the Sages, when he lent money.
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Rav Nahman said: Now that the Sages have said that an asmakhta does not effect acquisition,
in a case such as that in the mishna, when one promised another land for the repayment of a
debt, if the lender in fact took it, the land must be returned and the value of any produce the
creditor consumed from this land must also be returned. The Gemara poses a question: Is this
to say that Rav Nahman maintains that mistaken forgiveness of payment is not valid
forgiveness, meaning that if one forgoes repayment of a loan of a certain amount of money in
error, he can change his mind? In this case, the borrower had thought that the lender had
acquired the land, and he therefore allowed him to consume the produce.
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But it was stated that amora’im disputed this very issue: If one sells the fruit of a palm tree to
another (before the fruit ripens), Rav Huna says: He can retract and cancel the sale until the
fruits have come into the world, as the fruit is not yet in existence. But once they have come into
the world, even if they are still unripe, he cannot retract, as once the fruits that are being
acquired exist, the sale has gone into effect. And Rav Nahman says: He can retract even once
they have come into the world (, as one cannot transfer ownership of an entity that has not yet
come into the world, and the actual transaction was performed before the fruits existed).
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And Rav Nahman said: | concede that if the buyer seized the fruit and consumed it, we do not
take its value from him. (The reason is that since the seller initially accepted the transaction,
although it involved a legal error, it can be assumed that he decided to waive his rights to the
fruit and allowed the other to take it. Consequently, it can be demonstrated that Rav Nahman
holds that mistaken forgiveness is forgiveness.) The Gemara rejects this proof: There, the
discussion involves a sale, with regard to which it can be said that the seller waived his rights to
the fruit. Here, it is referring to a loan, and not requiring the lender to reimburse the borrower for
the produce consumed is considered a form of interest.
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Here it is a loan - And it looks like taking interest because it originally came to him through a
loan. And it is similar to
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...It appears to me that Rav Nahman also thought that mistaken mechilah is considered valid
mechilah even though a mistaken acquisition is returned; it is logical that one can renege so
long as the money is still in their possession because the owner accidentally gave acquisition
over it. And hekdesh is not effectuated when there is a mistake because we need the person to
have intention, and there can be no intention given the mistake. And likewise in the case of
Chezkat Habatim (3rd perek of Bava Batra) where the wall that is in another person’s properly
was returned, because that is not mechilah, is not similar to this because the person did not
waive their rights and did not make anything hefker, but rather he thought that it wasn't his, and
it turns out that it was. On the other hand, a person who has property and sells it to another
person, and waives their right to it, even if it was based on a mistake, the other person acquires
it, similar to the case of hefker. In that case, the other person acquires it through the yeush of
the original owners...
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And the explanation of his words is that yeush, even mistakenly, works since yeush in the case of a
lost item is also based on a mistake - that if the person knew where the lost item was, that person
would not despair. And because mistaken mechilah works for Rav Nachman based on yeush by the
owners, it makes sense that Rav Nachman said: Just as you didn’t know, neither did he. And
therefore, it is mistaken mechilah, and based on yeush and hefker Rav Anan did not acquire the land
because he did not know about it either. And in a case of hefker, when someone believes that an
item is already theirs, they do not acquire it from hefker. And likewise, another person does not
cause acquisition because it was mistaken mechilah which cannot effect a kinyan.
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“A bull which is led out to be stoned,” etc. It was stated: If a bull was led out to be stoned when its
witnesses were found to be false, Rebbi Johanan said, the first to come acquires it; Rebbi Simeon
ben Laqish said, it was false despair. Similarly, if a slave was led out to be killed when his witnesses
were found to be false, Rebbi Johanan said, he acquired himself; Rebbi Simeon ben Lagish said, it
was false despair.
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Rabbi Keruspedai says that Rabbi Yohanan says: With regard to an ox that is stoned whose
witnesses were rendered conspiring,anyone who takes possession of the ox acquires it, as the
owner of the ox relinquished his possession upon hearing that the animal is sentenced to die.



