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Bava Batra 33b-34a

On Bava Batra 34a, a principle is introduced in the name of Rabbi Abba, that in a case of
monetary dispute, anyone who is obligated to take an oath but cannot do so must pay the other
litigant. How should we understand this position?How does it square with similar situations,
such as where a defendant would like to take an oath, but is not believed in court because of
prior misdeeds? What does all this teach us about the role of oaths in general in monetary
disputes?

Questions? Comments? Email dinanddaf@hadran.org.il
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The Gemara now presents that case: As there was a certain man who snatched a piece of cast
metal from another. The one from whom it was taken came before Rabbi Ami while Rabbi Abba
was sitting before him, and he brought one witness who testified that it was, in fact, snatched
from him. The one who snatched it said to him: Yes, it is true that | snatched it, but | merely
snhatched that which was mine. Rabbi Ami said:
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How should judges judge for this judgment? There are reasons not to implement all potential
rulings. If they were to order the one who snatched the metal to pay for it, that would not be the
correct ruling, because there are not two witnesses who saw him snatch it, and the court does
not force payment based on the testimony of one witness. If they were to accept his claim and
exempt him entirely, that would not be the correct ruling, because there is one witness who
testified against him. If they were to order him to take an oath, which is the usual response to
counter the testimony of one witness, didn’'t he say that he did in fact snatch it, and since he
said that he snatched it and there is no proof that it is his, he is like a robber, and the court does
not allow a robber to take an oath.
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Rabbi Abba said to them: He is one who is liable to take an oath who is unable to take an oath,
and anyone who is liable to take an oath who is unable to take an oath is liable to pay.
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Rava said: It stands to reason that the halakha is in accordance with the opinion of Rabbi Abba;
as Rabbi Ami teaches this baraita: The verse states that “the oath of the Lord shall be between



them both” (Exodus 22:10), but not between their heirs. What are the circumstances in which
one would be liable to take an oath, but his heirs would be exempt?
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If we say that it is where the lender’s son said to the borrower’s son: One hundred dinars that
belonged to my father were in the possession of your father, as a loan, and you must repay me,
and the borrower’s son said to him: He had a debt of fifty, and the other fifty he did not have to
pay him, i.e., he did not owe it, that is difficult. Under these circumstances, what does it matter
to me if it is he, the borrower’s heir, or his father, the original borrower? Since the son is
admitting that he owes part of the money and denying the rest with certainty, he is liable to take
an oath, just like his father would have been.
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Rather, is it not that the lender’s son said to the borrower’s son: One hundred dinars that were
my father’s were left in the possession of your father, and you must repay me, and the
borrower’s son said to him: Concerning fifty dinars, | know that my father owed them, but | do
not know anything about the other fifty dinars.
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Rabba continues: Granted, if you say that his father, in a case like this, would be liable to take
an oath, due to his partial admission, then the verse was necessary to exempt the heirs from
taking the oath. But if you say that in a case like this, his father is also exempt from taking an
oath, why do | need a verse about exempting the heirs? Evidently, an oath reverts to one who is
liable to take it, and when he cannot take that oath he must pay the claim against him.
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Rabbeinu Yitzchak says that the reason why the father (i.e., the original borrower) is obligated to
pay if he claims that he owes 50 zuz but doesn’t know about the other 50 is because he should
have know whether he owes the lender 100 or not. But the heirs, on the other hand, are not
expected to know about their father’s affairs...

.m xnp N2 4
772 N7 :DNIK 0NN 72X |'P7IN — 7203 79100 [N KT — 0idRI0 MAT IT I7XINY TIX NTHN! 21 MK
DI 17V — Nr0n KX T2 7ima

GEMARA: Rav Yehuda says that Shmuel says: This ruling in the mishna is the statement of
Sumakhos, who says: Property of uncertain ownership is divided by the two parties. But the
Rabbis say that this is the significant principle of monetary law: The burden of proof rests upon
the claimant, and the disputed sum is not divided. According to the Rabbis, in the cases of
uncertainty in the mishna, no payment is made for the fetus or from the offspring, respectively.
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The Gemara asks: Why do | need for the Rabbis to say the words: This is the significant
principle of monetary law? Why not just state the principle? The Gemara answers: It was
necessary to say them because even in a case where the injured party states: | am certain that
such and such occurred, and the one liable for the damage says: Perhaps it was otherwise,
without definitively refuting the claim against him, the burden of proof rests upon the claimant.
Although the injured party claims with certainty that he is correct and the defendant’s claim is
only speculative, the definite claim still does not render the defendant liable to pay, absent proof.
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All those who take an oath that is legislated by the Torah take an oath and do not pay. By Torah
law, one takes an oath only in order to exempt himself from a monetary claim. And these
litigants take a rabbinically instituted oath and receive possession of the disputed funds or
property, i.e., their claim is upheld by means of the oath, even though they are not in possession
of the property in question: A hired worker who claims that he has not received his wages; and
one who was robbed and sues the person who robbed him; and one who was injured, who
claims compensation from the person who injured him; and one whose opposing litigant is
suspect with regard to the taking of an oath. When a person suspected of taking false oaths is
liable to take an oath in order to exempt himself, the claimant takes an oath instead and
receives payment. And a storekeeper relying on his ledger also takes an oath and is paid. How
does this halakha apply to the hired worker? The case is where one says to his employer: Give
me my wages that are still in your possession. The employer says: | already gave them to you.
And that worker says: | have not received them. In such a case, the worker takes an oath that
he has not received his wages, and he receives payment from his employer. Rabbi Yehuda
says: This oath cannot be administered unless there is partial admission on the part of the
employer. How so? The case is where the worker said to him: Give me my wages, fifty silver
dinars, which are still in your possession. And the employer says: You have already received
one golden dinar, which is worth twenty-five silver dinars. Since the employer has admitted that
he owes part of the sum, the worker takes an oath and is paid the whole sum.
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And if you ask: what is the difference between the person who is not trusted to take an oath,
where the opposing litigant then has to take an oath before getting the payment - why not say,



because the defendant cannot take the oath (because of untrustworthiness), the defendant
should simply pay (without the other litigant having to take an oath), as is the case regarding ‘I
know about 50 zuz but not about the other 50 zuz” and the “ingot of R. Abba” case. One might
say that in this case of (R. Abba’s principle), the plaintiff can say: “I have a Biblical oath that you
need to take - either take it or pay.” But in the case of the untrustworthy defendant, that person
would be willing to take an oath if only we would allow him to do so. Therefore, he does not pay
(without the plaintiff taking the oath instead).

N-T:T YOI VIV N7 DN Mwn D"an .7
21NN AT D I IX D2 210 N DX VTP K D'YNND 72X T Q7 W RTEDYWRN RIN 27T Y N
.NYIY 732 MAD 07YN 12'97 YTI' 'R MY 2 192 NYjzA2 vaynY 7id! iRl NYyna nTInY 190 nyay
12 21N "INY 'NTIR YT IRY 12T 7Y |YivY M 7y DnaY i7 U072 Ky 7D DI
The following ruling applies when a plaintiff claims: "You owe me a maneh"” and the defendant
responds: "I know that | owe you 50 dinarim, but | am unsure of whether or not | owe you the
other 50." The defendant is obligated to take a Scriptural oath, because he acknowledged a
portion of a claim. He cannot take an oath regarding the portion he denied owing, because he
does not know whether he is liable or not. Therefore, he must pay the entire maneh; the lender
is not required to take an oath. Similar laws apply in all analogous situations.
The defendant may have a conditional ban of ostracism issued against anyone who
lodges a claim against him when the plaintiff is not certain that the defendant is
obligated.



