
Why We Shouldn’t Make Assumptions about Consumers! Bava Batra 92b

( לאבממונאאבלבאיסורארובאבתראזלינןכי )

The Gemara describes a disagreement between Rav and Shmuel over whether we can
presume the intentions of a consumer based on the majority of situations. In this shiur we will
examine the logic behind Shmuel’s view, namely that we should not presume that consumers
are acting in the same manner as the majority of situations.

Questions? Comments? Email dinanddaf@gmail.com

ב:ח-טמכשיריןמשנה.1

לְהַכְרִיז…צָרִיךְלְמֶחֱצָה,מֶחֱצָהלְהַכְרִיז.צָרִיךְישְִׂרָאֵל,רבֹואְִםלְהַכְרִיז.צָרִיךְאֵינוֹנכְָרִים,רבֹאִםמְצִיאָה,בָהּמָצָא

If one found there lost property, If the majority [of the inhabitants] were non-Jews, one need not
proclaim it; If the majority were Israelites, one must proclaim it; If they were half and half, one
must [also] proclaim it…

מְבֻשָּׁל:בָשָׂראוֹכְלֵירבֹאַחַרהוֹלְכִיםמְבֻשָּׁל,הָיהָאִםהַטַּבָּחִים.רבֹאַחַרהוֹלְכִיןבָּשָׂר,בָהּמָצָא

If one found meat there, we follow the majority of the butchers. If it was cooked meat, we follow
the majority of those who eat cooked meat.

ג:וסנהדריןמשנה.2

… ואְֶחָדזַכַּאי,אוֹמֵראֶחָדחַיּבָ.זַכַּאי,אוֹמֵרואְֶחָדחַיּבָ,אוֹמְרִיםשְׁניַםִזַכַּאי.חַיּבָ,אוֹמֵרואְֶחָדזַכַּאי,אוֹמְרִיםשְׁניַםִ
הַדַּיּנָיִןיוֹסִיפוּיוֹדֵעַ,אֵיניִאוֹמֵרואְֶחָדמְחַיּבְִיןשְׁניַםִאוֹמְזַכִּיןשְׁניַםִואֲַפִלּוּחַיּבָ,אוֹמֵר :

…If one says the defendant is liable and one says the defendant is exempt, or even if two of the
judges deem exempt or two of them deem liable, and the other one says: I do not know, the
court must add more judges and then rule in accordance with the majority opinion. 

צב:ב"במקובצתשיטה.3

קמן…דליתיהברובאדוקאדהיינוונראהלא.בממונאאבלבאיסורארובאבתראזלינןכיאמרושמואל
It seems that Shmuel’s ruling only applies to presumptions rather than to concrete majorities.
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צב:ב"בהרי"דפסקי.4

לאפוקיבעיותובעבממוןמוחזקדנתבעהיכאמיליהנירובא?בתרבממונאאזלינןדלאשמואלאמר…היכא
הרוב,אחרבממוןהולכיןדאיןשמואלאמרהתםדרובא,טענהאלאבהשיזכהאחריתיטענהליהוליתמיניה

איתדתובעהיכאאבלהראיה.עליומחבירווהמוציאחזקתועלממוןוהעמדעדיפאחזקהדממונאוחזקהדרובא
מודהודאיהתםלוא,אימעליאטענההויאאידייניביניפלוגתאדאיכאאלאבהלמיזכידמציטענההנתבעעלליה

להטות…רביםאחרידכתיברובאבתרדאזלינןשמואל

…Where did Shmuel say that we do not follow presumptions based on the majority in financial
transactions? This is only where the defendant is currently in possession of the money, while the
plaintiff is trying to extract the money from them, and the plaintiff has no other claim other than
the presumption based on the majority of cases. That is where Shmuel says that we do not
follow the presumption based on the majority of cases. For when “rov” and possession of money
are in contest, possession is determinative: keep the money where it is, and any who wishes to
extra money from another must produce evidence. But in a case where the plaintiff has a
different winning claim, but there is a disagreement among the judges whether or not it is a good
claim, there Shmuel would certainly agree that we follow the majority, as it is written, “to incline
after the majority.”

ג:סנהדרין.5

שכן:כללאממונותדינירובאבתרזילרחמנאאמרדחמירינפשותדיניומהנפשותמדיניוחומר…קל
We learn a fortiori from capital cases: if in capital cases which are so severe the Torah said to
follow the majority (of judges), in monetary cases, we certainly should do so.

ממונותדיניד"הג'דףדסנהדריןתוספות.6

ואיןנפשות,מדיניבק"וניליףלאואמאיהרובאחרבממוןהולכיןדאיןשמואלקאמרפירותהמוכרדברישתימה
בןפרקברישדהאקמן,דאיתיהברובאאלאקמןדליתאברובארובאבתראזלינןלאגופיהנפשותדדינילומר
דאינשיורובאילדן,לט'נשיםרובכגוןנפשות,בדינירובאבתראזלינןדוכתידבכלמשמעס"ט(דף)סנהדריןסורר
ממונותבדינירובאאהךסמכינןלאהלכךרוביכהנךחשיבלאזבנילרדיאדרובאוצ"לדירחא,בעיבורידטעו
עכ"ל

It is a question because in the beginning of the chapter “One who sells fruits” Shmuel says that
we do not follow the majority in monetary matters, but why not follow the majority as an a fortiori
from capital cases? And one cannot answer that in capital cases themselves we also do not
follow general presumptions (known as a “majority that is not before us” – e.g., most people in
society do X in Y situation) either but only concrete majorities (known as a “majority that is
before us” – e.g., a majority of judges committing to a certain ruling), for in the beginning of the
chapter called “Waywayrd son” (Sanhedrin 69) it seems like we always follow the majority in
capital cases, e.g., most women give birth in their 9th month or most people make mistakes
regarding identifying the new moon.

So we must say that the presumption that “the majority buy oxen for plowing” is not like these
other presumptions. Therefore, we do not rely on this presumption/majority in monetary cases.

רלב:כאמשפטחושןחדשבית.7



למאכלאחריםלדבריםשלוקחיןאדםבניהרבהאיכאנזרעשבעולםפשתןזרעדרובדאע"גדמילתא...וטעמא
ולרפואה...למאכלאחתסאהמיהתשקוניןאדםבנימאהישלזריעהסאיןי'שקונהאחדאדםוכנגדולרפואה

… and the reason is that even though most flax seeds in the world are planted, there are many
people who buy them for other purposes – food, medicine. And for every one person who buys
10 se’ah for planting, there are 100 people who buy one se’ah for food or medicine.

נ:קידושין.8

לְסִבְלוֹנוֹת.חוֹשְׁשִׁיןרַבָּה:אָמַרוכְֵןלְסִבְלוֹנוֹת.חוֹשְׁשִׁיןאָמַר:הוּנאָרַבאִיתְּמַר:

Rav Huna says: One must be concerned about gifts. If a woman agreed to a betrothal and the
prospective husband sent her gifts in the presence of witnesses, one must be concerned about
the possibility that he sent them for the sake of betrothal. Therefore, the woman may not
become betrothed to another man without first receiving a bill of divorce from this one. And
Rabba similarly says that one must be concerned about gifts.

דמקדשיבאתראפפאר'אמרד"הנ:קידושיןהריטב"אחידושי.9

וטבעדבחיובברובאהואדהתםלמימראיכאלחומרא.אפילולמעוטאחיישינןדלאכרבנןקי"לוהאלךקשיא...ואי
וכההיאמיעוטאדהוהואיילוניתלסריסחיישינןולאומייבמיןשחולציןוקטנהדקטןההיאכגוןברצוןתלוישאינו

יכולשרוצהאדםוכלחיובשאינובמנהגהתלויברובאבלמפילותומיעוטיולדתמעוברותנשיםדרובדאמרינן
כמנהגנוהגשאדםפעמיםבדעתתלוישהדברכיוןשהרילחומראלמיעוטחוששיןודאיהמיעוטכמנהגלנהוג

המיעוט...

…And you challenge: but we rule like rabanan that we do not concern ourselves with the
minority of cases even for the purposes of being stricter? It is possible to say that this is only
where the majority must be so by its nature – i.e., it does not depend on someone’s will – like
the situation of minors who perform yibum or chalitzah – and we do not concern ourselves with
the possibility that they may be incapable of having children, as that is a minority of cases. Or
that which we say that most women who are pregnant give birth, and only a minority of them
miscarry. However, when a majority presumption is based on people’s choice, sometimes a
person might choose to behave like the minority.


