
ורמאי.תפקח.ת Being clever but not tricky? Bava Batra 84b

The mishnah on Bava Batra 84b discusses the possibility of a consumer acting in a

clever manner to pre-empt the seller from canceling the transaction. What is the

meaning of this category of being clever ,(פקח.ת) and how is it different from being a

trickster ,(רמאי) which is considered problematic?

Questions? Comments? Email dinanddaf@gmail.com

ה:זב"במשנה.1
מקומן…אתשוכרפקחהיהאםקנהלאמשךולאמדדקנהמדדולאמשךלחבירופירותהמוכר

This mishnah discusses several methods of acquiring movable property. With regard to

one who sells produce to another, if the buyer pulled the produce but did not measure it,

the buyer has acquired the produce through the act of acquisition of pulling. If the buyer

measured the produce but did not pull it, the buyer has not acquired it, and either the

seller or the buyer can decide to rescind the sale. If the buyer is perspicacious and

wants to acquire the produce without having to pull it, and wishes to do so before the

seller could change their mind and decide not to sell, the buyer rents the place where the

produce is located, and the buyer’s new property immediately effects acquisition of the

produce on the buyer’s behalf…

א:הקידושיןמשנה.2
ובחזקהובשטרבכסףאחריות,להםשישנכסיםעםנקניןאחריותלהםשאין…נכסים

…Property that does not serve as a guarantee can be acquired along with property that

serves as a guarantee by means of giving money, by means of giving a document, or by

means of taking possession of them. The movable property is transferred to the buyer’s

possession when it is purchased together with the land, by means of an act of acquisition

performed on the land.

הפרקבתראבבאמסכתיכין-ישראלתפארת.3
דמים:פיסוקאחרמוכרבויחזורשמאלוקחויראאחר,ברשותאומוכרברשותוהפירותהלוקח,.פקחהיהאם

If the person is clever: meaning, the buyer, and the produce is on the property of the

seller or a third party; and the buyer is worried that the seller might renege after the

price is set.

יג:חפרקכתובותמסכתמשנה.4
לךהיהלךחייבהייתיאילושיאמרהואיכולאומראדמוןהשדהאתלושמכרהוציאוהלהחברועלחובשטרהמוציא
למשכנו:יכולשהואמפניהקרקעאתלושמכרפקחהיהזהאומריםוחכמיםהשדהאתליכשמכרתשלךאתלהפרע

With regard to one who produces a promissory note against another, and this borrower

produced a bill of sale dated after the promissory note that states that the lender sold



him a field of his, Admon says that the borrower can say: Were I really indebted to you,

you should have collected your loan when you sold me the field, and you would not have

needed to sell it. And the Rabbis say: This is no proof, as it is possible that this lender

was perspicacious, as he sold the borrower the land for a good reason, because now he

can take the field as collateral from him in lieu of the outstanding loan.

יגפרקכתובותמסכתמברטנוראעובדיהר'.5
אתיטולועכשיוחובו,עלימשכננומהיכןלוהיהולאמטלטליו,מבריחזהשהיהלפי-השדהאתלושמכרפקחהיהזה

המעותבחובולעכבלמוכרשהיהפליגילאעלמאכולימכירהשטרכתביוהדרזוזייהיבדהלוקחובאתראהקרקע.
הלוקחיהיבוהדרשטראדכתביבאתראפליגי,כיחוב.עליולושאיןהוכיחשכתבווכיוןהשטר,לויכתובולאשקיבל
יראכימודעאמסרדלאהאיוחכ"אלמשכנו.שאוכלכדיאלאלומוכראינימודעהלממסרליהאיבעיסבר,אדמוןזוזי,
כחכמים:והלכההשדה.אתמלקנותוימנעהדברישמעשמא

ז-ג:דפרק)צוקרמאנדל(מנחותמסכתתוספתא.6
:ושתוקפקחהוילואומריןבידוונטמאוהלחםשתימקריבהיהד

הוילואומריםבידוונטמאובזיכיןשנימקריבהיהושתוקפקחהוילואומריםבידוונטמאוסדריםשנימקריבהיהה
:ושתוקפקחהוילואומריןבידוונטמאומשיחכהןומנחתכהניםמנחתמקריבהיהושתוקפקח

פקחהוילואומריםהיאאלאשםאיןתחתיהאחרתומביאיםאומרבידוונטמאהוכבשיםפריםמנחתמקריבהיהו
שתוק:

ג:זפרק)צוקרמאנדל(מנחותמסכתתוספתאז
ר'דבריושתוקפקחהוילואומריםהואאלאשםאיןתחתיהאחרתומביאיןאומר'ונטמאההעומראתמקריבהיה

פסול:כמצותושלאשקצרוהושהעומרושתוקפקחהוילואומריםכךוביןכךביןאומרר'שמעוןבר'אלעזר

ג'עמודעגדףב:זמגילהירושלמי.7
ידָוֹ.וְניִטְמֵאתהָעוֹמֶרמִנחְַתמַקְרִיבהָיהָ תוֹק.פִיקֵחַהֲוֵילוֹ.אוֹמְרִיםלָאווְאִםאֲחֶרֶת.לוֹוּמְבִיאִיןאוֹמֵרבְּ פִיקֵחַהֲוֵיוּשְׁ

תוֹק. י.דִּבְרֵיוּשְׁ ירִבִּ ילְעָזרָרִבִּ מְעוֹןבֵּירִבִּ תוֹק.פִיקֵחַהֲוֵילוֹ.אוֹמְרִיםלְעוֹלָםאוֹמֵר.שִׁ שֶׁלֹּאשֶׁנִּקְצַרעוֹמֶרשֶׁאֵיןוּשְׁ
יסָבַרכָּשֵׁר.לְמִצְוָתוֹ ילְעָזָררִבִּ מְעוֹן.בֵּירִבִּ אהָעוֹמֶרשֶׁאֵיןשִׁ הָעֲלִייהָ.מִןבָּ

ו:-ז.יומאבבלי.8
ו:

בְּצִיבּוּר…הִיאדְּחוּיהָאָמַר:שֵׁשֶׁתוְרַבבְּצִיבּוּר,הִיאהוּתְּרָהאָמַר:נחְַמָןרַבהַמֵּת,טוּמְאַתאִיתְּמַר,
There is an amoraic dispute with regard to the effect of impurity imparted by a corpse

on the conduct of the Temple service. It was stated with regard to impurity imparted by

a corpse that Rav Naḥman said: It is permitted in cases involving the public; e.g., when a
majority of the Jewish people is impure, the service of a ritually pure priest is not

preferable to that of an impure priest. The Temple service proceeds as though there was



no impurity at all. And Rav Sheshet said: Impurity imparted by a corpse is merely

overridden in cases involving the public, and service performed by a ritually pure priest

is preferable…

ז.
וְאִםתַּחְתֶּיהָ.אַחֶרֶתוּמְבִיאִיןאוֹמֵרבְּידָוֹ,וְנטְִמֵאתהָעוֹמֶרמִנחְַתוּמַקְרִיבעוֹמֵדהָיהָדְּתַניְאָ:לַהּ,אָמֵינאָמְנאָשֵׁשֶׁת:רַבאָמַר
וּשְׁתוֹק.פִּקֵּחַהֱוֵילוֹ:אוֹמְרִיןהִיא,אֶלָּאשָׁםאֵין

The Gemara analyzes the rationale behind the two opinions. Rav Sheshet said: From

where do I derive to say that impurity is overridden in cases involving the public? It is as

it was taught in a baraita: If a priest was standing and sacrificing the omer

meal-offering and it became impure in his hand, the priest, who was aware of what

transpired, says that it is impure and the priests bring another meal-offering in its stead.

And if the meal-offering in his hand is the only meal-offering available there, the other

priests say to him: Be shrewd and keep silent; do not tell anyone that it is impure.

לַאֲכִילָה.שִׁירַייִםדְּאִיכָּאהֵיכָאמוֹדֵינאָנחְַמָן:רַבאָמַרתַּחְתֶּיהָ!אַחֶרֶתוּמְבִיאִיןאוֹמֵרמִיהַתקָתָניֵ
In any case, it is teaching that he says that it is impure and the priests bring another

meal-offering in its place. Apparently, when it is possible to perform the service in a

state of purity, even in cases involving the public, it is preferable to do so, and the

prohibition of ritual impurity is not permitted. Rav Naḥman rejected the proof and said:
I concede that in a case where there are remnants of the offering designated for eating it

must be performed in purity wherever possible. Although it is permitted to sacrifice an

offering when impure, the mitzva to eat portions of the offering must be performed in a

state of purity. Therefore, in cases where portions of the offering are eaten, the

preference is to sacrifice the offering in a state of purity.

הִיא,אֶלָּאשָׁםאֵיןוְאִםתַּחְתֶּיהָ.אַחֶרֶתוּמְבִיאִיןאוֹמֵרבְּידָוֹ,וְנטְִמֵאתוּכְבָשִׂים,וְאֵילִיםפָּרִיםמִנחְַתמַקְרִיבהָיהָמֵיתִיבִי:
וּשְׁתוֹק.פִּקֵּחַהֱוֵילוֹ:אוֹמְרִין

The Gemara raises an objection to the opinion of Rav Naḥman from the Tosefta: If a

priest was sacrificing the meal-offering accompanying the sacrifice of bulls, rams, or

sheep, and the meal-offering became impure in his hand, the priest says that it is impure

and the priests bring another meal-offering in its stead. And if the meal-offering in his

hand is the only meal-offering available there, the other priests say to him: Be shrewd

and keep silent; do not tell anyone that it is impure.

דְּחַג!וּכְבָשִׂיםאֵילִיםפָּרִיםלָאו,מַאי
What, is it not referring to the bulls, rams, and sheep of the festival of Sukkot, which are

communal offerings that are not eaten? Apparently, even in cases of communal

offerings, the priests seek to perform the service in a state of purity and the prohibition

of impurity is not permitted but merely overridden.

—אֵילִיםמַהְדְּרִינןַ.—זמְַןלֵיהּקְבִיעַדְּלָאכֵּיוָןהוּא,דְּצִיבּוּרגַּבעַלאַףזרָָה,עֲבוֹדָהפַּר—פָּרִיםלָא:נחְַמָן:רַבלְךָאָמַר

דְּאִיכָּאהָעוֹמֶר,עִםהַבָּאבְּכֶבֶשׂ—כְּבָשִׂיםמְהַדְּרִינןַ.—הוּאדְּיחִָידכֵּיוָןזמְַן,לֵיהּדִּקְבִיעַגַּבעַלדְּאַףאַהֲרןֹ,שֶׁלבְּאֵילוֹ
לַאֲכִילָה.שִׁירַייִם



Rav Naḥman could have said to you: No, the bulls mentioned in the Tosefta are not
standard communal offerings. Rather, the reference is to the bull sacrificed when the

entire community engages in idolatry unwittingly. Although this offering is a communal

offering, since it has no specific time fixed for its sacrifice, we seek out a pure

meal-offering in its stead.

Similarly, the rams mentioned in the Tosefta are not additional offerings of the Festival.

Rather, the reference is to the ram of Aaron sacrificed on Yom Kippur. Although it has a

specific time fixed for its sacrifice, since it is an offering brought by an individual, the

High Priest, we seek out a pure meal-offering in its stead, as service in a state of

impurity is permitted only for communal offerings.

The sheep mentioned are not those for the daily offerings or the additional offerings of

the Festival. Rather, the reference is to the sheep that accompanies the omer

meal-offering, as in that case, there are remnants designated for eating. Therefore, the

meal-offering must be offered in purity.

ב:זמציעאבבאמשנה.9
עַדכב()דבריםשֶׁנּאֱֶמַר,לוֹיתִֶּןלֹאסִימָנֶיהָ,שֶׁאָמַרפִּיעַלאַףוְהָרַמַּאי,לוֹ.יתִֶּןלֹאסִימָניֶהָ,אָמַרוְלֹאהָאֲבֵדָהאֶתאָמַר
רַמָּאי…אֵינוֹאִםהוּארַמַּאיאִםאָחִיךָאֶתשֶׁתִּדְרשׁעַדאתֹוֹ,אָחִיךָדְּרשׁ

If a claimant accurately stated what type of item the lost item that was found by another

is, but did not state, i.e., describe, its distinguishing marks, the finder shall not give it to

them. And in the case of a swindler, even though they stated its distinguishing marks,

the finder shall not give the lost item to them, as it is stated: “And if your brother be not

near you, and you know him not, then you shall bring it into your house, and it shall be

with you until your brother claims [derosh] it [oto], and you shall return it to him”

(Deuteronomy 22:2) - until you scrutinize [shetidrosh] your fellow to determine

whether they are a swindler or or not…

ב:וב"מתוספתא.10
רמאי…שאינוראיהומביאסימניהנותןזהשיהאהתקינוהרמאיןמשרבונוטלההיהסימניהונותןהבאכלבראשונה

Originally, anyone who came and identified distinguishing marks on the lost item would

be able to take it. Once the tricksters multiplied, they decreed that a claimant must both

give distinguishing marks as well as proof that they are not a trickster…

ג:דב"ממשנה.11
מָנהֶ,וְלָזהֶמָנהֶלָזהֶנוֹתֵןמָאתָיםִ,שֶׁלִּיאוֹמֵרוְזהֶמָאתָיםִשֶׁלִּיאוֹמֵרזהֶמָאתַיםִ,וְזהֶמָנהֶזהֶאֶחָד,אֵצֶלשֶׁהִפְקִידוּשְׁניַםִד

אֵלִיּהָוּ:שֶׁיּבָאֹעַדמֻנּחָיהְֵאהַכּלֹאֶלָּאהָרַמַּאי.הִפְסִידמַהכֵּןאִםיוֹסֵי,רַבִּיאָמַראֵלִיּהָוּ.שֶׁיּבָאֹעַדמֻנּחָיהְֵאוְהַשְּׁאָר



In the case of two people who deposited money with one person, and this one deposited

one hundred dinars and that one deposited two hundred dinars, and when they come to

collect their deposit, this one says: My deposit was two hundred dinars, and that one

says: My deposit was two hundred dinars, the bailee gives one hundred dinars to this

one and one hundred dinars to that one. And the rest of the money, i.e., the contested

one hundred dinars, will be placed in a safe place until Elijah comes and prophetically

determines the truth. Rabbi Yosei said: If so, what did the swindler lose? He lost nothing

by claiming the one hundred dinars that belongs to another, and he has no incentive to

admit the truth. Rather, the entire deposit will be placed in a safe place until Elijah

comes. As his fraud will cause him to lose even the one hundred dinars that he

deposited, perhaps he will be discouraged from making a fraudulent claim.

מֵהֶן,לְאֶחָדהַקָּטָןאֶתנוֹתֵןשֶׁלִּי,יפֶָהאוֹמֵרוְזהֶשֶׁלִּייפֶָהאוֹמֵרזהֶזוּז,אֶלֶףיפֶָהוְאֶחָדמָנהֶיפֶָהאֶחָדכֵלִים,שְׁניֵוְכֵןה
הַכּלֹאֶלָּאהָרַמַּאי.הִפְסִידמַהכֵּןאִםיוֹסֵי,רַבִּיאָמַראֵלִיּהָוּ.שֶׁיּבָאֹעַדמֻנּחָיהְֵאוְהַשְּׁאָרלַשֵּׁניִ,קָטָןדְּמֵינוֹתֵןהַגָּדוֹלוּמִתּוֹךְ
אֵלִיּהָוּ:שֶׁיּבָאֹעַדמֻנּחָיהְֵא

And likewise, if two people deposited two vessels, one worth one hundred dinars and

one worth one thousand dinars, and this one says: The expensive vessel is mine, and

that one says: The expensive vessel is mine, the bailee gives the small vessel to one of

them, and from the proceeds of the sale of the large vessel he gives the value of the small

vessel to the other, and the rest of the money is placed in a safe place until Elijah comes.

Rabbi Yosei said: If so, what did the swindler lose? Rather, the entire deposit, i.e., both

vessels, are placed in a safe place until Elijah comes or one of them admits his deceit.

הפרקתמורהמסכתלרמב"םהמשנהפירוש.12
מרמהמותרתושאינההערמה,נקראתהמותרתוהתחבולה

A permitted subterfuge is called ha’aramah, while a forbidden one is calledmirmah.

ד:דשנימעשרמשנה.13
לךופדההאילוהמעותאתהילךהעבריםולשפחתולעבדוהגדוליםולבתולבנואדםאו'כיצדשנימעשרעלמערימים

כידושידןמפניהכנעניםולשפחתולעבדוהקטניםולבתולבנוכןיאמרלאאבלהזההמעשראת
[We/they may/do/should] act prudently regarding the secondary tithe. How so? One

says to his adult son or daughter or to his Hebrew manservant or maid, “Take these

coins and use them to redeem this tithe.” However, one may not say this to one’s minor

son or daughter, or to one’s Canaanite manservant or maid, for their hand is like his.

ה:אתמורהמשנה.14



יקרבזכר,עולה--ילדהזכר,אםשלזו,שבמעיהמהאומ'מעוברת,שהיתהמבכרתהבכורעלמערימיןכיצד
ונקבהזכרילדהשלמיםזבחינקבהאםעולהזכראםשלמיםתקרבנקבהילדהשלמיםזבחינקבהאםעולה
שלמים.תקרבוהנקבהעולהיקרבזכר

How do/should we/they act prudently with regards to the firstborn? [When] an

animal [is] pregnant with its first offspring, he says, “What is inside this, if it is

male, it is a burnt offering.” If she birthed a male, it shall be sacrificed as a burnt

offering. “And if it is female, it is a peace offering.” If she birthed a female, it shall

be sacrificed as a peace offering. “If it is a male, a burnt offering, and if a female, a

peace offering,” - if she birthed both a male and female, the male shall be

sacrificed as a burnt offering, and the female shall be sacrificed as a peace

offering.

ג:בסוטהמשנה.15

קביםמתשעתתיפלותבקבאשהרוצהאומריהושער'תיפלות.מלמדהתורהבתואתהמלמדאומראליעזרר'
העולםמכליאלוהריפרושיםמכתפרושהאשהערוםרשעשוטהחסידאומרהיההואופרישות.

R. Eliezer says: Anyone who teaches his daughter Torah teaches her frivolity.

R. Joshua says: a woman prefers on kab (=approx. 2.17 liters) of/and frivolity to

9 kabs and abstinence. He would say: A foolish pietist, a cunning rogue, an

abstinent woman and the wound of celibate men, these bring destruction upon

the world.


