How should we interpret ridiculous transactions? The case of massive overpayment
Bava Batra 78a

The Gemara suggests that the overpayment which is obvious to the buyer is not considered
ona’ah, and the transaction is valid. This is because we assume that the buyer was aware of the
overpayment for the item and was willing to give the extra money that they paid as a gift. This
raises the question, which comes up in different places in Shas, of how we should interpret the
intentions of people who are party to a transaction that is exaggerated, ridiculous, nonsensical,
etc. In this shiur, we will look at a few such examples in Shas that are not only about ona’ah.

Questions? Comments? Email dinanddaf@gmail.com
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The rabbis apply ona’ah and invalidating a sale if the disparity between a fair price and the
current sale price is within the range that a person might mistakenly think it is a fair price, but if
the disparity is not something that someone would mistake for a fair price, they do not. In the
latter case, we assume that the buyer has given the extra money as a gift.
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And Rav Nachman said: One who borrowed small coins from their fellow and found extras
inside, if it is an amount that could be a mistake, the borrower must return it to the lender, and if
not, we assume that the lender was giving the borrower a gift. What is the amount that is likely
to be a mistake? If it's an extra ten or an extra five (when the denominations of the loan are in
tens or fives - i.e., the lender accidentally put an extra bundle of ten in or an extra bundle of
five). Rav Aha son of Rava said to Rav Ashi: What if the lender is a tough person who is unlikely
to give a gift? He responded: Maybe he had stolen from this borrower in the past and is
returning the money by including it in the loan, as it a baraita taught: One who steals from their
fellow and returns the money included in some other amount has fulfilled their obligation to
return the money. But what if this lender has never had any dealings with the borrower before
(so it’s unlikely that the lender stole money from the borrower in the past)? He responded:
Maybe a third party had stolen from this borrower and asked this lender to return the money in
their loan to the borrower.
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One who betrothes his sister: Rav said that the money is returned, while Shmuel said the
money is a gift. Rav said the money is returned: he knows that betrothal does not work on his
sister, and he decided to give her the money as a deposit. So why doesn’t he just tell her that?
He thought she wouldn’t accept it. And Shmuel held that the money is a gift: he knows that
betrothal does not work on his sister, and he decided to give her the money as a gift. So why
doesn’t he just tell her that? He thought it would be embarrassing for her (to have to receive
money as a gift).
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If a seller recognized that the land did not belong to the buyer (i.e., it was stolen), but the seller
bought it anyway: Rav said: the buyer can demand the money back but cannot demand
reimbursement for money spent on enhancing the field; while Shmuel said: the buyer cannot
even demand their money back. What are they arguing about? Rav held that a person knows
that the land doesn’t belong to the seller and decided to give the money to the seller as a
deposit. So why not just tell the seller that? The buyer thinks the seller won’t accept the deposit.
And Shmuel held that a person knowns that the land doesn’t belong to the seller, and the buyer
decided to give the money to the seller as a gift. So why not just tell the seller that? It may be
embarrassing to the seller to receive a gift. But didn’t Rav and Shmuel already argue about this
in the case of one who betroths his sister: Rav said the money is returned, while Shmuel said
the money is a gift...We need their argument in both cases, because perhaps Rav would only
say the money is a deposit in the case of the stolen land because it is unusual for people to give
gifts to strangers/non-relatives, but in the case of betrothing one’s sister, Rav would follow
Shmuel that the money is a gift; likewise, perhaps Shmuel would only think the money is a gift in
the case of betrothing a sister, but he would agree with Rav that it is a deposit in the case of the
stolen land. Therefore, we need their argument in both cases.

Understanding Rav’s opinion - Why doesn’t he arqgue in the cases of ona’ah and the
lender giving extra money?
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Rivam (R. Yitzchak ben Meir) says that one cannot use our case to challenge Rav’s opinion in
Kiddushin (46b) that one who betrothes his sister is giving her a deposit because in that



situation, the action (i.e., the betrothal) is not at all existent (and therefore saying that the money
is a deposit is logical), whereas in this cases regarding the yolk, the transaction is existent, and
it is not logical to say that the worth of the yolk shouldn’t be returned, but the additional money
should be returned.
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And if you ask: But why in the case of one who buys land they know is stolen do we say that the
money was just a deposit rather than saying the money is a gift? We might answer that the land
case is different because there, there is nothing for the transaction to apply to, and therefore, we
says that the money was only given as a deposit, which is not the case regarding the yolk and
the cattle.
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But this explanation does not account for why Rav does not argue that the money is a deposit in
the case of the borrower who finds extra money in the loan. Why do we say there that the
money is a gift rather than a deposit, and the borrower need not return it? We might answer that
in the case of the extra money in the loan it is not a deposit because the lender doesn’t know
that the borrower will count it; moreover, even if the lender knows that the borrower will count it,
because the lender didn’t tell the borrower about the money, we assume that the lender will not
demand it back.



