
A Bava Batra 131b-132a- אומדנא - Assessing intentions in transactions

What can we assess about the intentions of those who are giving, accepting, selling, buying,
etc. without them being explicit? In this shiur, we will examine the concept of ,אומדנא assessing
intentions that are not made explicitly, and how/when they play a role in defining the parameters

of a transaction.

Questions? Comments? Email dinanddaf@gmail.com

קלב.בתראבבא.1
מַתְּנתָוֹ–בְּנוֹבָּאכָּךְואְַחַרלַאֲחֵרִים,נכְָסָיוכׇּלוכְָתַבועְָמַדבְּנוֹ,שֶׁמֵּתושְָׁמַעהַיּםָ,לִמְדִינתַבְּנוֹשֶׁהָלַךְהֲרֵיוהְָתַניְאָ:
נחְַמָן:רַבואְָמַרכְּתָבָן.לֹאקַיּיָם,שֶׁבְּנוֹיוֹדֵעַהָיהָשֶׁאִילּוּ–מַתָּנהָמַתְּנתָוֹאֵיןאוֹמֵר:מְנסְַיאָבֶּןשִׁמְעוֹןרַבִּימַתָּנהָ.
מְנסְַיאָ.בֶּןשִׁמְעוֹןכְּרַבִּיהֲלָכָה

But isn’t it taught in a baraita (Tosefta, Ketubot 5:9): In a case where one’s son went overseas
and he heard that his son died, and then he arose and wrote a document granting all his
property to others, and then his son came back, his gift to the other people is a valid gift. Rabbi
Shimon ben Menasya says: His gift is not a valid gift, as had he known that his son was alive he
would not have written a document granting them his property. And Rav Naḥman says that the
halakha is in accordance with the opinion of Rabbi Shimon ben Menasya. Apparently, Rav
Naḥman follows the principle of assessing intention.

מז.-:כתובות.2
מִןאוֹמֵר:עֲזַרְיהָבֶּןאֶלְעָזָררַבִּיהַכּלֹ.אֶתגּוֹבָה—הָאֵירוּסִיןמִןבֵּיןהַנּשִּׂוּאִיןמִןבֵּיןנתְִגָּרְשָׁה,אוֹנתְִאַרְמְלָהדִּתְנןַ:

מָנהֶ,ואְַלְמָנהָמָאתַיםִ,גּוֹבָהבְּתוּלָה—הָאֵירוּסִיןוּמִןהַכּלֹ,אֶתגּוֹבָה—הַנּשִּׂוּאִין
As we learned in a mishna (54b): If a woman was widowed or divorced, whether from marriage
or from betrothal, she collects the entire sum specified in her marriage contract, including any
extra amount her husband added to the standard sum required by the Sages. Rabbi Elazar ben
Azarya says: If she was widowed or divorced from marriage, she collects the entire amount. But
if she was widowed or divorced from betrothal, she is entitled to collect only the standard
minimum sum required by the Sages: If she was betrothed as a virgin she collects two hundred
dinars, and if she was a widow she is entitled to one hundred dinars.

כְּרַבָּנןַ.—זָכָהדְּאָמַרוּמַאןעֲזַרְיהָ.בֶּןאֶלְעָזָרכְּרַבִּי—זָכָהלֹאדְּאָמַרלְמַאןלְכוֹנסְָהּ.מְנתָעַלאֶלָּאלָהּכָּתַבשֶׁלֹּא
The reason is that he wrote that she would be entitled to the additional amount only on the
condition that he would marry her, and since he did not marry her, she is not entitled to the extra
amount.

לכונסהע"מאלאלהכתבשלאד"המז:כתובותתוספות.3
אוונטרפהמחבירופרההלוקחאדםכלכןאםתאמרואםכןמצינובש"סמקומותדבכמהזאתבסבראלתמוהאין

דעתואחרללכתלנוישבנותןאלאתלויואינויצחק…דהואילרבינולקחה…אומרכןמנתעלשלאסהדיאנןמתה
לאדהכידאדעתאאמרינןדלאאונסבוואירעחפץללוקחדמיולאספק.בשוםליכנסרוצהאינוודאיתלוישבווכיון
לדעתו…לומקנההיהשלאמקנהדעתנמיאיכאדהאלבדוהקונהבדעתתלוידאינוהמקחומבטלקנה
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And don’t be surprised by this logic, as we find it in a number of places in the Talmud. And if you
ask: But then anyone who buys a cow can cancel their transaction if the cow becomes a terefah
or dies because they didn’t buy it for this to happy!...Rabbeinu Yitzchak says…that because the
transaction in this case only depends on the giver, we should follow his mindset. And because it
only depends on him, he surely does not want to enter into a situation of possible loss. This is
different from an consumer’s purchase that is affected by a force majeure, where we do not say
that the transaction is voided because the buyer didn’t want this: because it does not only
depend on the mindset of the buyer, but also on the mindset of the seller who would never have
sold the item if the buyer could return it in such a case.

מט:קידושין.4
דְּבָרִיםהָויֵרָבָא:אָמַרמִידֵּי.ולְָאאֲמַרלָאדְּזַבֵּיןוּבְעִידָּנאָישְִׂרָאֵל,לְאֶרֶץלְמִיסַּקאַדַּעְתָּאלְנכְִסֵיהּדְּזַבֵּיןגַּבְרָאהָהוּא
דְּבָרִים.אֵינםָשֶׁבַּלֵּבוּדְבָרִיםשֶׁבַּלֵּב,

There was a certain man who sold his property with the intention of ascending to Eretz Yisrael,
but at the time that he sold the property he did not say anything with regard to his intention.
Ultimately, he did not ascend to Eretz Yisrael, and he wished to renege on the sale. Rava said:
Since he did not explicitly state that he was selling his property on the condition that he ascend
to Eretz Yisrael, that is an unspoken matter that remained in the heart, and unspoken matters
that remain in the heart are not significant matters.

אע"פד"השםמאירי.5
כנגדאףלהתרצותלוגורמיןשהמעותשאיפשרהאומדאתמפקיעיןהמעותכאןשהוזכרושבאלואלאעוד…ולא

בדעתו…שהיהמה
It is also possible that in these cases that have been mentioned the money that the seller
receives overrides our assumption: for it is possible that getting the money causes him to
become amenable even against what he originally intended.

דמוכחאומדנאד"הקמו:בתראבבאהריטב"אחידושי.6
בנושמתששמעמשוםאלאנתןשלאהעולםלכלדמוכחאומדנאבנודגבידההיאפי'שאני.דמוכחאומדנא
דוקאומיהואדם,כלובלבשבלבודבריםשהםהכאשאנידבריםאינםשבלבדבריםאמרינןוכימת,שהואוכסבור
נתן.לגמריבריאוהואכלוםלעצמושיירשלאכיוןהכילאוהאנכסיוכלוכשנתןשכ"מבמתנתכשנתן

דבריםאינםשבלבדבריםד"המט:קידושיןתוספות.7
דהכידאדעתאסהדידאנןמילתאגלויאלאכפולתנאיצריכיןשאינםדבריםדישולומרלחלקדצריךר"יואומר
שהמתנהבןלושישושמעלאחריםנכסיוכלדהכותבההיאכגוןבעילאמילתאגילוידאפילודבריםישוגםעביד
בדעתו…:היהשלכךאומדיןשאנולפיאפוטרופאאלאעשאהלאלאשתונכסיוכלהכותבוכןבטלה

And Rabbeinu Yitzchak says that we must distinguish and say that there are things that do not
require a double condition, but only an explicit verbal clarification, for we are witnesses that the
person did this for a particular purpose. And there are also situations in which even a verbal
clarification is unnecessary, such as one who writes all of his possessions over to others and
then learns that he has a son - there the gift is voided. And likewise, one who writes all of his
possessions over to his wife, he only makes her a custodian of the possessions because we
appraise that this was his intention…


