.Anp XN X212 - 071Y7 X2 K7W 12T 23pm DX N
Getting ahead of ourselves: Can | sell fruit that WILL grow in my orchard, or only fruit
that has ALREADY grown?

Bava Batra 142a discusses an expectant father’s decision to transfer ownership over some of

his possessions to his unborn child. This opens up a question that shows up throughout Shas,

namely whether one can actually transfer ownership over items that do not yet exist (e.g., the

fruit that WILL grow from a tree that haven’t grown yet) or transfer ownership to people who do
not yet fully exist (e.g., a baby in utero)!

Comments? Questions? Email dinanddaf@gmail.com
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The Gemara clarifies: As Rav Nahman says: With regard to one who transfers ownership of an
item to a fetus, the fetus does not acquire it. But if he says that the transfer of ownership of the
item should take effect when she gives birth, the fetus acquires it. And Rav Huna says: Even if
he says that the transfer of ownership of the item should take effect when she gives birth, the
fetus does not acquire it, because the fetus did not exist in the world when he transferred
ownership. And Rav Sheshet says: In both this case and that case, the fetus acquires the item.
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As it was stated: With regard to one who sells the fruit of a palm tree to another before the fruit
has grown, Rav Huna said: Until the fruit has come into the world, he can retract the sale, as it
has yet to take effect. However, after the fruit has come into the world, he can no longer retract,
despite the fact the fruit had not yet sprouted when he made the acquisition.
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And Rav Nahman said: Even after they have come into the world he can retract, as the
acquisition was defective from the outset. He maintains that one cannot transfer ownership of
an entity that does not yet exist. Rav Nahman said: Even so, | concede that if the buyer seizes
the fruit and consumes it, the court does not remove them from him, because despite the faulty
acquisition he was promised a sale of fruit.
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With regard to one who says to a woman: You are hereby betrothed to me after | convert, or:
After you convert, or if he was a Canaanite slave and says: After | am emancipated, or if she
was a Canaanite maidservant and he says: After you are emancipated, or if he says to a
married woman: After your husband dies, or to his wife’s sister: After your sister dies, or if he
says to a woman awaiting levirate marriage or halitza from a brother-in-law [yavam], who in the
opinion of this tanna cannot be betrothed by another man: After your yavam performs halitza for
you, in all these cases she is not betrothed. Since he cannot betroth her at the present time, his
attempt at betrothal is ineffective.

And similarly, with regard to one who says to another: If your wife gives birth to a female the
child is hereby betrothed to me, even if she becomes pregnant, or is pregnant but her
pregnancy is not known, if she gives birth to a girl, that child is not betrothed to him. But if he
said this when the wife of the other man was pregnant and her fetus was discernible at the time,
i.e., her pregnancy was known, his statement is upheld, and therefore if she gives birth to a girl,
the child is betrothed to him.
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Abaye says: Rabbi Eliezer ben Ya’akov, and Rabbi Yehuda HaNasi, and Rabbi Meir all hold the
following principle: A person can transfer an entity that has not yet come into the world. That is,
one can perform an act of acquisition for an item that is not yet in existence...
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Rabbi Meir also holds that one can transfer an entity that has not yet come into the world, as it
is taught in a baraita: With regard to one who says to a woman: You are hereby betrothed to me
after | convert, or: After you convert, or: After | am emancipated, or: After you are emancipated,
or: After your husband dies, or: After your sister dies, or: After your yavam performs halitza for
you, she is not betrothed. Rabbi Meir disagrees and says: She is betrothed...
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A person cannot transfer ownership over an article that has not yet come into existence. This
applies with regard to a sale, with regard to a present or with regard to the disposition of an oral
will.
What is implied? If a person states: "What my field will produce is sold to you," "What this tree
will grow is given to you," "Give so and so the offspring that this animal bears," the recipient
does not acquire anything. Similar principles apply in all analogous situations.
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This is ineffective because the (recipient) does not rely on this transaction actually happening
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But Jacob said, “Swear to me first.” So he swore to him, and sold his birthright to Jacob.
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Swear to me today: given that the firstborn right is something that does not yet exist and
therefore cannot be sold, hence he added that Esav should take an oath not to renege on the
sale.

...ltisn't mine yet ni7va 'R
n:1d 2adn ndka n"am 9
NN Q7 1O KAKN WRY NN LY .07IVY7 KD K7W QT RID DL IR NN 7Y imuNa 'Ry 12T
T2 RYIMD 72 210179 N7 N7 .97 N1 MANENYRY IT NTY .97 M) DU 0 'DTXN N7YNY
An entity that is not in the possession of the seller cannot be acquired; it is like an entity that has
not come into existence.
What is implied? When a seller says: "What | will inherit from my father is sold to you," "What
my net will bring up from the sea is sold to you," or "When | purchase this field, it is sold to you,"
the purchaser does not acquire anything. Similar principles apply in all analogous situations.
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And though the Rashba disagreed saying that this ruling only applies to one who is consecrating
an item only because hekdesh (=consecration) takes effect via speech only; the same would be
the case if one said: “This land should belong to the poor until | ascend to Jerusalem,” because
in that case speech is like an actual handoff. But one who transfers ownership to another person
generally, this (=i.e., saying, this is yours until | ascend to Jerusalem) does not work, because
with what does the second party actually acquire the land? After all, even if the owner said “from
now,” the second party must acquire it through money, a contractor use of the land. And when
money, contact, or use was done on this sale or on this gift originally, when someone went back
and bought the land (from the second party), the original acquisition of the land through money,
contract or use is gone. So with what will this second party (re-)acquire the land?



