
קמב.בתראבבא-לעולםבאשלאדברמקנהאדםאין
Getting ahead of ourselves: Can I sell fruit that WILL grow in my orchard, or only fruit

that has ALREADY grown?

Bava Batra 142a discusses an expectant father’s decision to transfer ownership over some of
his possessions to his unborn child. This opens up a question that shows up throughout Shas,
namely whether one can actually transfer ownership over items that do not yet exist (e.g., the
fruit that WILL grow from a tree that haven’t grown yet) or transfer ownership to people who do

not yet fully exist (e.g., a baby in utero)!

Comments? Questions? Email dinanddaf@gmail.com

Theקמב.בתראבבא.1 acquirer does not fully exist
שֵׁשֶׁתורְַבקָנהָ.לֹא–לִכְשֶׁתֵּלֵדאַףאָמַר:הוּנאָורְַבקָנהָ.–לִכְשֶׁתֵּלֵדקָנהָ.לֹא–לְעוּבָּרהַמְזַכֶּהנחְַמָן:רַבדְּאָמַר
קָנהָ.זֶהואְֶחָדזֶהאֶחָדאָמַר:

The Gemara clarifies: As Rav Naḥman says: With regard to one who transfers ownership of an
item to a fetus, the fetus does not acquire it. But if he says that the transfer of ownership of the
item should take effect when she gives birth, the fetus acquires it. And Rav Huna says: Even if
he says that the transfer of ownership of the item should take effect when she gives birth, the
fetus does not acquire it, because the fetus did not exist in the world when he transferred
ownership. And Rav Sheshet says: In both this case and that case, the fetus acquires the item.

Theצג.יבמות.2 items do not yet exist
אֵין—לָעוֹלָםמִשֶּׁבָּאוּבּוֹ.לַחְזוֹריכָוֹל—לָעוֹלָםבָּאוּשֶׁלֹּאעַדהוּנאָ:רַבאָמַרלַחֲבֵרוֹ,דֶּקֶלפֵּירוֹתהַמּוֹכֵרדְּאִיתְּמַר:

בּוֹ.לַחְזוֹריכָוֹל
As it was stated: With regard to one who sells the fruit of a palm tree to another before the fruit
has grown, Rav Huna said: Until the fruit has come into the world, he can retract the sale, as it
has yet to take effect. However, after the fruit has come into the world, he can no longer retract,
despite the fact the fruit had not yet sprouted when he made the acquisition.

מִינּיֵהּ.מַפְּקִינןַלָא—ואְָכֵילשָׁמֵיטדְּאִימוֹדֵינאָנחְַמָן:רַבאָמַרבּוֹ.לַחְזוֹריכָוֹל—לָעוֹלָםמִשֶּׁבָּאוּאַףאָמַר:נחְַמָןורְַב
And Rav Naḥman said: Even after they have come into the world he can retract, as the
acquisition was defective from the outset. He maintains that one cannot transfer ownership of
an entity that does not yet exist. Rav Naḥman said: Even so, I concede that if the buyer seizes
the fruit and consumes it, the court does not remove them from him, because despite the faulty
acquisition he was promised a sale of fruit.

Theג:הקידושיןמשנה.3 situation does not yet exist
״לְאַחַראוֹשֶׁאֶשְׁתַּחְרֵר״,״לְאַחַרשֶׁתִּתְגַּיּיְרִי״,״לְאַחַראוֹשֶׁאֶתְגַּיּיֵר״,לְאַחַרלִימְקוּדֶּשֶׁתאַתְּ״הֲרֵילָאִשָּׁה:…הָאוֹמֵר

אֵינהָּ–יבְָמִיךְ״לִיךְשֶׁיּחְַלוֹץ״לְאַחַראֲחוֹתִיךְ״,שֶׁתָּמוּת״לְאַחַראוֹבַּעְלִיךְ״,שֶׁיּמָוּת״לְאַחַרשֶׁתִּשְׁתַּחְרְרִי״,
מְקוּדֶּשֶׁת…



With regard to one who says to a woman: You are hereby betrothed to me after I convert, or:
After you convert, or if he was a Canaanite slave and says: After I am emancipated, or if she
was a Canaanite maidservant and he says: After you are emancipated, or if he says to a
married woman: After your husband dies, or to his wife’s sister: After your sister dies, or if he
says to a woman awaiting levirate marriage or ḥalitza from a brother-in-law [yavam], who in the
opinion of this tanna cannot be betrothed by another man: After your yavam performs ḥalitza for
you, in all these cases she is not betrothed. Since he cannot betroth her at the present time, his
attempt at betrothal is ineffective.

And similarly, with regard to one who says to another: If your wife gives birth to a female the
child is hereby betrothed to me, even if she becomes pregnant, or is pregnant but her
pregnancy is not known, if she gives birth to a girl, that child is not betrothed to him. But if he
said this when the wife of the other man was pregnant and her fetus was discernible at the time,
i.e., her pregnancy was known, his statement is upheld, and therefore if she gives birth to a girl,
the child is betrothed to him.

סב:-סג.קידושין.4
לְעוֹלָם…בָּאשֶׁלֹּאדָּבָרמַקְנהֶאָדָם–לְהוּסְבִירָאכּוּלְּהוּמֵאִירורְַבִּיורְַבִּי,יעֲַקבֹ,בֶּןאֱלִיעֶזֶררַבִּיאַבָּייֵ:אָמַר

Abaye says: Rabbi Eliezer ben Ya’akov, and Rabbi Yehuda HaNasi, and Rabbi Meir all hold the
following principle: A person can transfer an entity that has not yet come into the world. That is,
one can perform an act of acquisition for an item that is not yet in existence…

״לְאַחַרשֶׁתִּתְגַּיּיְרִי״,״לְאַחַרשֶׁאֶתְגַּיּיֵר״,לְאַחַרלִימְקוּדֶּשֶׁתאַתְּ״הֲרֵילְאִשָּׁה:הָאוֹמֵרדְּתַניְאָ:מֵאִיר,רַבִּי
יבְָמִיךְ״לָךְשֶׁיּחְַלוֹץ״לְאַחַראֲחוֹתִיךְ״,שֶׁתָּמוּת״לְאַחַרבַּעְלִיךְ״,שֶׁיּמָוּת״לְאַחַרשֶׁתִּשְׁתַּחְרְרִי״,״לְאַחַרשֶׁאֶשְׁתַּחְרֵר״,

מְקוּדֶּשֶׁת…אוֹמֵר:מֵאִיררַבִּימְקוּדֶּשֶׁת.אֵינהָּ–
Rabbi Meir also holds that one can transfer an entity that has not yet come into the world, as it
is taught in a baraita: With regard to one who says to a woman: You are hereby betrothed to me
after I convert, or: After you convert, or: After I am emancipated, or: After you are emancipated,
or: After your husband dies, or: After your sister dies, or: After your yavam performs ḥalitza for
you, she is not betrothed. Rabbi Meir disagrees and says: She is betrothed…

כב:אמכירההלכותרמב"ם.5
מָכוּרזוֹשָׂדֶהשֶּׁתּוֹצִיאמַהכֵּיצַד.מֵרַע.שְׁכִיבבְּמַתְּנתַבֵּיןבְּמַתָּנהָבֵּיןבְּמֶכֶרבֵּיןלָעוֹלָם.בָּאשֶׁלֹּאדָּבָרמַקְנהֶאָדָםאֵין
בָּזֶה:כַּיּוֹצֵאכָּלוכְֵןכְּלוּם.קָנהָלֹאלִפְלוֹניִ.זוֹבְּהֵמָהשֶּׁתֵּלֵדמַהתְּנוּלְךָ.נתָוּןזֶהאִילָןשֶּׁיּוֹצִיאמַהלְךָ.

A person cannot transfer ownership over an article that has not yet come into existence. This
applies with regard to a sale, with regard to a present or with regard to the disposition of an oral
will.
What is implied? If a person states: "What my field will produce is sold to you," "What this tree
will grow is given to you," "Give so and so the offspring that this animal bears," the recipient
does not acquire anything. Similar principles apply in all analogous situations.



Why?

דעתסמיכותאין

סו:מציעאבבאחביבא(יוסף)רביוסףנמוקי.6
דעתיהסמכאדלאמשוםמהנילא

This is ineffective because the (recipient) does not rely on this transaction actually happening

כה:לגבראשית.7
אמֶר ֹ֣ בויַּ ֹ֗ בְעהיעֲַק עכַּיּ֔וֹםלִּי֙הִשָּׁ֤ רל֑וֹויַּשִָּׁבַ֖ ֹ֥ ב׃אֶת־בְּכרָֹת֖וֹויַּמְִכּ ֹֽ לְיעֲַק

But Jacob said, “Swear to me first.” So he swore to him, and sold his birthright to Jacob.

כה:לגבראשיתדברהעמקברלין(יהודהצבינפתלי)רבנציב.8
יחזורשלאשישבעלוהוסיףע״כלמכורוא״אלעולם.באשלאדברבאמתהואבכורהבאשרכיום.ליהשבעה
:במכירה

Swear to me today: given that the firstborn right is something that does not yet exist and
therefore cannot be sold, hence he added that Esav should take an oath not to renege on the
sale.

Itבעלותאין isn't mine yet…
כב:המכירההלכותרמב"ם.9
מַהלְךָ.מָכוּרמֵאַבָּאשֶּׁאִירַשׁמַהכֵּיצַד.לָעוֹלָם.בָּאשֶׁלֹּאכְּדָבָרהוּאוהֲַרֵינקְִנהֶ.אֵינוֹמַקְנהֶשֶׁלבִּרְשׁוּתוֹשֶׁאֵיןדָּבָר

בָּזֶה:כַּיּוֹצֵאכָּלוכְֵןכְּלוּם.קָנהָלֹאלְךָ.קְנוּיהָלִכְשֶׁאֶקָּחֶנּהָזוֹשָׂדֶהלְךָ.נתָוּןהַיּםָמִןמְצוּדָתִישֶּׁתַּעֲלֶה
An entity that is not in the possession of the seller cannot be acquired; it is like an entity that has
not come into existence.
What is implied? When a seller says: "What I will inherit from my father is sold to you," "What
my net will bring up from the sea is sold to you," or "When I purchase this field, it is sold to you,"
the purchaser does not acquire anything. Similar principles apply in all analogous situations.

הקניןשיחולמהעלאין
רט:דמשפטחושןיפה(מרדכי)ר'הלבושמאתשושןעירספר.10
קנין…עליושיחולדברכאןשאין

וקנה…לעולםבא'מיקרושחנטולאחראבלשחנטוקודםאותםכשקנהדוקאנמיובפירות
בולחזוריכולמהםאחדלפירותיו…ואיןהאילןגוףמידלפירותיו…קנההאילןמכראםאבל



כח:(בנדריםמתחיל-הרשב"אוכתב)ד"הכט.נדריםר"ן.11
ובאמירהפהבקדושתחלדהקדשמשוםבלבדבמקדישאלאזהדיןדאיןלומרבדינוחוכךהיהז"להרשב"אואף

לאבעלמאלחבירובמקנהאבלכמסירהדאמירהלירושליםשאעלהעדלענייםזהקרקעיהאלאומרוה"הבלחוד
שנעשהחזקהאושטראווכסףובחזקהבשטרבכסףאלאלקנותלואפשראימעכשיוא"לאפילוהאקנידבמאי

יקנה:במהולבסוףאלושלקנייתןכלתהכברוקנהזהכשחזרראשונהזומתנהאוזהמכרעל
And though the Rashba disagreed saying that this ruling only applies to one who is consecrating
an item only because hekdesh (=consecration) takes effect via speech only; the same would be
the case if one said: “This land should belong to the poor until I ascend to Jerusalem,” because
in that case speech is like an actual handoff. But one who transfers ownership to another person
generally, this (=i.e., saying, this is yours until I ascend to Jerusalem) does not work, because
with what does the second party actually acquire the land? After all, even if the owner said “from
now,” the second party must acquire it through money, a contractor use of the land. And when
money, contact, or use was done on this sale or on this gift originally, when someone went back
and bought the land (from the second party), the original acquisition of the land through money,
contract or use is gone. So with what will this second party (re-)acquire the land?


