Does telling the truth put you at a disadvantage? The case of 1Ian>w fq0wa aTIn

Bava Batra 154a discusses the following case: Where a signed shtar (contract) has not been
verified as genuine by witnesses, does admitting being party to it give you an advantage (i.e.,
we accept your version of events), or does it put you at a disadvantage (i.e., we now take the
shtar seriously on its own, independent of your events). This is called 1an>w Fowa nTin, and in
this shiur we will consider what this case tells us about the relative power of admission,
possession and signed contracts.

Questions? Comments? Email dinanddaf@gmail.com

How strongly do we consider their admission? vs.
How strongly do we consider the power of a signed contract? Vs.
How strongly do we consider the fact that the creditor is still in possession of the contract?
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MISHNA: If one did not write in the deed that one was on one’s deathbed, and one then
recovered and wished to retract the gift, and says: | was on my deathbed, and since |
recovered, | can retract the gift, but the recipients say: You were healthy, and the gift cannot be
retracted, the giver must bring proof of being on their deathbed in order to retract the gift. This is
the statement of Rabbi Meir. While the Rabbis say: The burden of proof rests upon the claimant.
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The Gemara asks: With regard to the proof that the recipients must bring, in what manner is it
brought? Rav Huna says: The proof is presented by bringing witnesses who testify that the giver
was healthy. Rav Hisda and Rabba bar Rav Huna say: The proof is presented by the ratification
of the deed, i.e., the recipients are required only to ascertain that the signatures of the
withesses on the deed are authentic in order to prove that it is not forged...
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Rav Hisda and Rabba bar Rav Huna say that the proof is presented by the ratification of the
deed. The Gemara explains: Rav Hisda and Rabba bar Rav Huna maintain that Rabbi Meir and
the Rabbis disagree with regard to whether when there is a debtor who admits that he wrote a
promissory note, the creditor must ratify it in court in order to collect payment. The same ruling
would apply to a case where the person on his deathbed admits that he wrote the deed granting
the qgift. They explain that Rabbi Meir holds that when there is a debtor who admits that he wrote
a promissory note, the creditor need not ratify it in court in order to collect payment, and in this
case the giver cannot invalidate the deed by claiming that he was on his deathbed. But the



Rabbis hold that even when there is a debtor who admits that he wrote a promissory note, the
creditor must ratify it in court in order to collect payment.
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The Sages taught in a baraita (Tosefta 1:8): In a case where two people, a creditor and a debtor,
are grasping a promissory note, and the creditor says: The promissory note is mine, as the debt
has not yet been repaid, and | merely dropped it and | subsequently found it, and the debtor
says: The promissory note was once yours, i.e., you lent me the money, but | already repaid
you, and you therefore gave me the note, in that case the promissory note must be ratified
through its signatories for the creditor to collect the debt. In other words, the court must first
ascertain the validity of the promissory note by verifying that the signatures of the witnesses are
authentic. This is the statement of Rabbi Yehuda HaNasi.
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Rabban Shimon ben Gamliel says: The creditor and the debtor divide the debt attested to in the
promissory note, i.e., the debtor is liable to pay half the amount, due to uncertainty as to who is
telling the truth.
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If a promissory note fell into the possession of a judge and the two parties do not agree as to
which of them it belongs, either to the creditor, and the debt has yet to have been repaid, or to
the debtor, and the debt was repaid, it may never be removed from the judge’s possession to
collect the debt until proof is provided. Rabbi Yosei says: The promissory note retains its
presumptive status of validity and the litigants proceed in accordance with its contents.
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Rava says that Rav Nahman says: In a case where the promissory note was ratified by the
court, everyone agrees that the litigants divide it, and the debtor repays only half of the debt.
They disagree with regard to a case where it was not ratified.
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Rabbi Yehuda HaNasi holds that even when a debtor admits that he wrote a promissory note,
the creditor must ratify it in court in order for the creditor to collect the debt. And therefore, if he
ratifies the promissory note in court he divides it with the debtor, and if he does not ratify it he
does not divide it with the debtor. If he is unable to ratify the signatures of the witnesses, he

receives nothing even if the debtor admits that he borrowed the money.

VN9T DK KD L7 — KIVY RO A7 HUN K7 [NDL,RID RNV K90ON 7RNYV 'RN

What is the reason for Rabbi Yehuda HaNasi’s opinion? He holds that an unratified promissory
note is merely a shard. Who renders this document a valid promissory note? The debtor does.



The validity of the note is solely dependent on the corroboration of the debtor, and doesn’t the
debtor say that the debt mentioned in the promissory note was repaid? Therefore, the note is
worthless unless it is ratified by the witnesses in court.
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And Rabbi Shimon ben Gamliel holds that if a debtor admits that he wrote a promissory note,
the creditor is not required to ratify it in court in order for the creditor to collect the debt. And

therefore, even if the creditor does not ratify it, the promissory note is valid, and they divide it.
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And if you ask: why don’t we believe the borrower because of migo - i.e., they could have said
the document was a fake (but chose to make a less advantageous claim)?
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One could answer that perhaps the borrower would be too afraid to claim that the contract is a
fake in case witnesses might counter, and therefore there is no migo.
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And Rashi explained elsewhere that the reason is because Biblically, there is no need to verify
the document, as witnesses signed on a document it is as though their testimony has been
investigated in court, and it is only the rabbis who required verification when the other party
claims it is a fake document. But if the other party makes different claims - e.g., | already paid it -
the rabbis did not require document verification. And this seems to Rabbeinu Yitzchak to be the
answer.
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But we should not explain that the reason the borrower isn’t believed via migo to say “It is
already paid” is because if the debtor paid, why does the creditor still have the document in their
possession - because this logic would not apply to the next case where the borrower argued
that the contract was just for credibility purposes, and yet the borrower is still not believed.
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The following rules apply when a lender produces a promissory note whose authenticity he is
not able to verify, and the borrower says: "It is true that | wrote this promissory note, but | repaid



it," "It was given on faith," "l wrote it with the intention of borrowing, but | never took the loan," or
another claim of this nature. Since the borrower could have claimed, "This never happened,"
and our acceptance of the promissory note is dependent on his statements, his word is
accepted. He may take a sh'vuat hesset and be freed of responsibility.

If the lender is able to verify the authenticity of the promissory note afterwards in court, it is
considered as any other promissory note.
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Because the shtar is not mekuyam, it is considered worthless until the borrower admitted to
writing it.
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...Because who is making this a contract? The person who said that it's already been paid!
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The fact that the shtar is in the hands of the lender is not so damning
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...Because sometimes might be given to whoever paid for it: the creditor should pay for the
writing of the contact, but sometimes if the creditor doesn’t have the money, the creditor might
pay on their behalf...

https://etzion.org.il/he/talmud/seder-nashim/massekhet-ketubot/borrower-who-admits-he-wrote-
note
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