n1wo The Idea(s) Behind Peshara (Sanhedrin 6a-7a)

What is the concept of peshara all about? In this shiur, we will examine three approaches to
peshara, all of which can enrich our idea of the dimensions of what a religious legal system
should take into account.

Questions? Comments? Email dinanddaf@gmail.com

Is peshara just another form of din?
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This distinction is in accordance with the statement of Reish Lakish, as Reish Lakish raises a
contradiction between two verses: It is written in one verse: “In justice shall you judge your
neighbor” (Leviticus 19:15), and it is written in another verse: “Justice, justice, shall you follow”
(Deuteronomy 16:21), with the repetition indicating that it is not enough to merely judge with
justice. He continues: How can these texts be reconciled? Here, this latter verse is stated with
regard to a possibly fraudulent trial, where the court must take extra care to judge with justice;
and there, that former verse is stated with regard to a trial that does not appear fraudulent.
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Rav Ashi says: The ruling of the mishna here, that cases of monetary law require inquiry and
interrogation, is as we answered, i.e., in accordance with any one of the answers offered by the
other amora’im. And those verses were not stated with regard to fraudulent trials; rather, one is
stated with regard to judgment, in which the court must pursue justice extensively, and one is
stated with regard to compromise.
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As it is taught in a baraita: When the verse states: “Justice, justice, shall you follow,” one
mention of “justice” is stated with regard to judgment and one is stated with regard to
compromise. How so? Where there are two boats traveling on the river and they encounter
each other, if both of them attempt to pass, both of them sink, as the river is not wide enough for
both to pass. If they pass one after the other, both of them pass. And similarly, where there are
two camels who were ascending the ascent of Beit Horon, where there is a narrow steep path,
and they encounter each other, if both of them attempt to ascend, both of them fall. If they
ascend one after the other, both of them ascend.
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How does one decide which of them should go first? If there is one boat that is laden and one
boat that is not laden, the needs of the one that is not laden should be overridden due to the
needs of the one that is laden. If there is one boat that is close to its destination and one boat
that is not close to its destination, the needs of the one that is close should be overridden due to
the needs of the one that is not close. If both of them were close to their destinations, or both of
them were far from their destinations, impose a compromise between them to decide which
goes first, and the owners of the boats pay a fee to one other, i.e., the owners of the first boat
compensate the owner of the boat that waits, for any loss incurred.

Motives behind peshara:

Equity:
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Do what is right and good in the sight of God, that it may go well with you and that you may be
able to possess the good land that your God promised on oath to your fathers,
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The right and the good: this is peshara, within the line of the law.

Mediation:
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R. Shmuel Mohilever, 19th century religious Zionist pioneer!
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Concern for mistakes:
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The Judges are obliged to keep away [from adjudicating cases] in doing all that is in their power
in order not to accept upon themselves to try suits in accordance with strict law.
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Rabbi Yose bar Halaphta, when two people came before him for judgment and told him, “on
condition that you judge us by the law of the Torah,” told them, “the law of the Torah | do not
know *He knew the theoretical law of the Torah but not necessarily the application to the case
before him, since that would have presumed perfect and complete information. But the judge, by



biblical decree, is dependent on what is told him in court. The information given to him by
necessity is incomplete., but He Who knows thoughts should collect from those people *Who
either lie in court or withhold information.. You have to accept what | shall tell you.”

N NKY ™M 1197 "TRIY DHX M 1197 'WTIT D A7 MK NID AR [IT'A 1WA TR U 12 DD T2 N2y N

90i' |2 N'Y 197 K71 .'N 1197 2N DN7TIYR D'WIRDTIY ITAY! MXIY .07IV0
When a person came to Rebbi Agiba to have a suit decided before him, he told him: “You
should know before Whom you are standing, before Him Who commanded and the world came
into existence, as it is said: The two people who are quarrelling shall stand before the Eternal,
*Deut. 19:17. The verse continues: “before the priests and the judges.” not before Agiba ben
Joseph.”
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It was stated: Forty years before the Temple was destroyed, criminal jurisdiction was removed
from Israel (when Judea came under direct Roman rule), and in the days of Simeon ben
Shetach (read this with a similar citation in 7:2: Simeon ben Yohai, as confirmed by the next
sentence. The removal of civil cases to Roman courts cannot be dated to the reign of Alexander
Yannai, Simeon ben Shetah’s brother-in-law, but to Hadrian, in the aftermath of the war of bar
Kokhba) civil jurisdiction was removed. Rebbi Simeon ben Yochai said, praised be the Merciful,
for I am not intelligent enough to judge (From his time on, rabbinic jurisdiction in Palestine was
limited to courts of arbitration which are not representatives of God and therefore under less
pressure to render absolutely correct judgment.)

Rav Yosef Dov Soloveitchik, "Reflections of the Rav" (pp.53-54)

Din pits one party against the other. The Dayan analyzes the relevant facts of the case
and applies the appropriate legal sanctions as described by the Choshen Mishpat. The
law is administrated with cold impartiality and its decisions are dictated by objective
data. One party emerges the victor, his case vindicated. The plea of the other is
denied. Discord and resentment persist even as the court docket is cleared and the
case is closed. The legal issue has been resolved, but human bitterness continues to
fester.

In Peshara, however, social harmony is the primary concern of the Dayan. The
fine points of the law and the determination of precise facts are of secondary
importance. The goal is not to be judicially astute but to be socially healing. The
psychology of the contenders, their social-economic status and value, as well as the
general temper of society are the primary ingredients employed in the Peshara process.
These considerations are evaluated within the broad Halachic parameters of the
Choshen Mishpat, and the final resolution of the conflict is a delicate and sensitive
blending of both objective legal norms and subjective humanistic goals. For this reason,



Peshara is the preferred alternative... Peshara is a juridical procedure presided over by
the Dayan; it does not contradict the law but is its preferred and finest fulfillment.



