Do we punish preemptively? Sanhedrin 71b-72a, 73a - Part 1

This perek in Sanhedrin introduces the concepts of punishing preemptively - punishing
the wayward son because of where his current path is leading him (1910 ow 7y M),
punishing the home burglar because we presume readiness to commit murder (7v Im
1910 ow), and various examples of people who are on their way to committing a capital
crime and they may be stopped using lethal force (jwo1a |nix |'7'¥n). These concepts, if
expanded, can lead to an overreaching justice system, even one that punishes those
who don’t deserve it. Additionally, especially the final concept of w912 |nIx |*7'xn can
easily lead to vigilante-ism and extreme violence in the name of religion. How have we
dealt with these concepts in Jewish history? Do they still apply? If so, when? Are we
worried about their slippery slope potential? In part 1, we will discuss 1910 ow 2y |IT1. In
part 2 (next week), we will discuss rodef.

Comments? Questions? Email dinanddaf@gmail.com
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"If a man has a rebellious son"—the term "rebellious" appears twice. "And
disobedient"—a fool. Another interpretation: "Rebellious"—one who follows his own



path. Another interpretation: Should a son be sentenced to death merely for consuming
his father’s wealth? Rather, he is judged based on his ultimate end... Another
interpretation: "Rebellious"” refers to rejecting his father’s words, and "disobedient" to
rejecting his mother’s words. "Rebellious" refers to rejecting Torah, and "disobedient" to
rejecting the words of the prophets. "Rebellious" refers to rejecting the testimony of
witnesses, and "disobedient" to rejecting the verdict of judges.
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A rebellious son, a defiant elder against the court, an inciter, a seducer, a false prophet,
and false withesses—these are not executed immediately but are brought to the Great
Court in Jerusalem.
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The main innovation in this field was already introduced by the Torah. The execution of
the rebellious son takes place in a public legal setting rather than as an internal family
matter. However, the Sages significantly expanded the biblical framework. They
broadened the role of the community. The main changes include:

1. Granting the community the authority to decide whether the parents' claim is
justified. In the Torah, the elders have only a ceremonial role, and it is not stated
that they have the right to determine the verdict or prevent the son's punishment.

2. Replacing the general public with a more formal judicial body (i.e., the sages).



3. Conducting all procedures within a legal framework, including witnesses,
warnings, and punishments such as disciplinary actions ("they shall discipline
him"), and so on.

4. Narrowing the definition of who qualifies as a rebellious son (restrictions on age,
food consumption, etc.).

5. Structuring the entire process, according to the sages, to restrain the parents'
anger and the son's transgression. This is how we interpret the intent of Mishnah
5.

6. Conveying the message that the son's sin does not necessarily warrant the death
penalty. This is evident in the discomfort expressed by Mishnah 5 regarding the
death penalty and its attempt to justify it within the framework of halakhic law and
justice.
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The Sages accepted this system. What they added to the biblical framework was a
series of secondary restrictions that, together, made it nearly impossible to execute a
rebellious son. In the introduction, we discussed the Sages' general reluctance to
impose the death penalty. This explanation alone is sufficient to understand their policy.
Moreover, it seems that their policy also stemmed from a sense of disproportionate
punishment.

The primary restrictions added by the Sages include:



The father and mother must act together.

The son must equally offend both parents.

A very narrow age range is defined.

A formal and legally structured warning is required.

The addition of theft (which is not mentioned in the Torah) as a prerequisite for
the rebellious son’s status.
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Additionally, other limitations were introduced, likely derived from the biblical text, but
they had little practical impact on the rarity of such cases. For example, both parents
had to be physically intact—not amputees, not mute, and not blind (Mishna 4). In
practice, these restrictions had a minimal effect on the occurrence of rebellious son
cases.

All the proposed restrictions have a biblical source, but it seems that their purpose was
to reduce the number of possible cases, with reliance on the Torah serving merely as a
technical and literary tool.
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As stated in the Mishnah, there is clear discomfort with the severe punishment. The
Mishnah itself (5) provides a special justification for the harsh punishment: "because of
his ultimate end." In our interpretation of the Mishnah, we will explore alternative
explanations. The multiplicity of explanations reflects discomfort with the punishment.
The alternative justifications offered in parallel sources include:

1. The son's true desire is to die "innocent"—that is, before committing greater sins.



2. ltis better for the world if his potential harm is prevented.

3. The true benefit of any evildoer is that he ultimately seeks death as atonement
for his sins (even if he himself insists on wanting to live and continue sinning).

4. The parents should, in fact, forgive their son.

From a halakhic perspective, this reflects a pursuit of future justice (judging the son
based on his presumed end) alongside an effort to implement communal justice and
restorative justice. For these terms, see the introduction to Tractate Bava Kamma.
Communal justice is evident in defining the rebellious son as a threat to the family and
community, while restorative justice is seen in restraining the parents’ anger.
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...A ben sorer u’'moreh (rebellious son) never existed and will never exist. Why then was
it written? Only so that we may study it and receive reward for learning it.”...
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The Mishnah seems to struggle with understanding the religious rationale for such a
severe punishment. From the text, it appears that the thief is sentenced to death without
a trial. The obvious question is why the punishment is so severe—after all, it is merely
theft or robbery, and the death penalty seems excessive in this context. Another
question is why no formal judicial process is required, unlike in the case of the rebellious
son, where every step of the legal process occurs within a formal court. Another issue
that will be raised in the discussion of the sources is why there is no requirement for



prior warning. This question also arises regarding the rebellious son, and the sources
assume, as seen in our interpretation of Mishnah 4, that a formal warning in court is
indeed required. Only after such a warning can the rebellious son be tried and
punished. However, in the case of a thief breaking in, such an explanation is impossible.

Other Cases Where 1910 nw 7y [Ima Might Be Used
Marriage - Used in a Modern Case in Israel in 2015: See here
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Can Divorce Be Enforced in the Case of a Husband Who Cheats on His Wife?

The Agudah (Tractate Yevamot, Chapter 6, Siman 77) writes:
Rava said: A man may marry multiple wives, provided that he can support them.

Once, a case came before me in which Leah claimed that Reuven was frequenting
prostitutes, and he denied it. | ruled that if she could bring witnesses to confirm her
claim, he must divorce her and give her the ketubah. This ruling is based on multiple
sources:

o A verse from Genesis 31: "If you take other wives in addition to my daughters."


https://www.malaam.org.il/%D7%97%D7%99%D7%95%D7%91-%D7%92%D7%98-%D7%91%D7%A8%D7%95%D7%A2%D7%94-%D7%96%D7%95%D7%A0%D7%95%D7%AA-%D7%98%D7%A2%D7%9E%D7%99%D7%95-%D7%95%D7%94%D7%94%D7%9B%D7%A8%D7%A2%D7%94-%D7%9C%D7%9E/

e A Talmudic statement: "Provided that he can support them," whereas in this
case, Proverbs 29 states, "A man who associates with prostitutes will lose his
wealth."

e A logical argument, as his actions are worse than those mentioned in Perek
HaMadir (Ketubot 72a).

However, this applies specifically when there are withesses who saw him with a
non-Jewish woman in an adulterous manner. But if there are merely rumors of
illegitimate children from foreign women, we do not compel him to divorce, as many
have suffered wrongful accusations without due process. Furthermore, the wife must be
able to bring witnesses who testify voluntarily; | did not rule that a public ban should be
issued because all Jews are presumed to be of good character until proven otherwise. |
also instructed that the witnesses testify separately and undergo thorough interrogation,
as in cases of capital punishment.

After | issued my ruling, the woman's relatives sent me a response from the RaM (Rabbi
Meir of Rothenburg), copied from his own handwriting. He elaborated on all the points |
had mentioned and concluded: "Where there are withesses or where he confesses, we
compel him to divorce."
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If a man is known to frequent prostitutes and his wife complains, and there is
testimony—either witnesses saw him engaging in adultery or he
confessed—some say we compel him to divorce. However, mere allegations of
illegitimate children do not suffice, as the claims may be false (Chiddushei Agudah
on Yevamot).
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(He addressed a case where a man cheated on his wife with a married woman, later
repented, and his wife demanded a divorce and ketubah)

| say that such a ruling should be entirely dismissed. We do not compel a man to
divorce his wife simply because he committed adultery with another man's wife. Even if
he is a heretic in all matters of Torah, there is a halakhic dispute, and where there is a
dispute, we do not compel divorce.

Furthermore, the Chiddushei Agudah cited by the Rema is not relevant here, as that
case concerned a man who was known to frequent prostitutes and persisted in his
ways. The Agudah justified compelling divorce based on the verse 'A man who
associates with prostitutes will lose his wealth,' reasoning that he would ultimately be
unable to support his wife.

Even though | do not find this reasoning satisfactory—that he should be judged based
on his future, like the rebellious son (Ben Sorer U’Moreh), which is a novelty in
halakha—even according to the Agudah, this ruling applies only to one who has been
established in such behavior...
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If someone holds a promissory note against another person with a set due date and
comes to the court before the due date, claiming, "I have found assets belonging to this
debtor, and | fear that if they come into their possession, they will conceal them from
me, and | will have no means to collect my debt," then if the judge sees any valid reason
to believe that the creditor will be unable to collect the debt when the due date arrives, it
is a mitzvah (obligation) for the judge to seize the assets until the due date of the
promissory note.

The same applies to a debtor who has taken a loan with a set due date. If, before the
due date, the lender sees that the debtor is squandering their assets and owns no real
estate, or if the debtor is planning to travel overseas, and the lender demands his
money or a guarantor, the court listens to his claim.



Situation #2 - Surrounded city
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Question: A Jewish community resides in a certain city, and in the course of time, a state of war
and emergency arises, causing fear and concern that the city might be seized either by force or
through siege. The people of the city work to strengthen the city’s fortifications by digging
trenches and constructing walls, as well as appointing guards to protect the city day and night.
The city authorities also request that the Jews contribute to the reinforcement of the city's
defenses and provide guards in proportion to their population.

A dispute arises among the members of the Jewish community:

e The poor argue that all expenses for these protective measures should be
collected based on wealth (i.e., according to one's financial standing).

e The wealthy argue that the expenses should be divided per capita (i.e., equally
among all individuals).

e Some suggest that the expenses should be collected based on household.

What is the correct ruling in this matter?
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Answer: It seems that this matter cannot be decided solely based on Jewish law as it
appears in the texts, but must also be determined according to the judgment of the local
authority, taking into account the nature of the war and emergency, as well as the
requirements imposed by the government, as | will explain.
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First, | will clarify the ruling from the Talmud and the decisions of the Geonim that | am
aware of, and then | will analyze the situation based on the specific circumstances.

In the first chapter of Bava Batra, the Mishnah states:

"One can be compelled to contribute to the building of a gateway and a door for the
courtyard.”

Rabban Shimon ben Gamliel says: "Not all courtyards require a gateway.":

"One can be compelled to contribute to the building of a city wall, gates, and a bolt."”
Rabban Shimon ben Gamliel says: "Not all cities require a wall."

The Gemara then raises the question: R. Elazar asked R. Yochanan: "When they collect
funds for this purpose, do they collect according to wealth or per capita?”

Rabbi Yochanan answered: "They collect according to wealth. And Elazar my son, fix
nails in this!”
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And the Ro’sh establishes from this that “we collect according to wealth in any situation
that does not involve mortal danger. And likewise we say on Bava Kamma 116b: a
caravan that was traveling in the wilderness and a group of bandits came to pillage it,
they calculate based on wealth (how much ransom each member of the caravan should
pay). And anything that the nations of the world innovate against the Jewish people -
catastrophes or devastation - even if they torture us with torments and keep food and
drink from us, we still collect ransom (from our members) based on wealth, for their
main intention is for the money.”
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But the Tosafists raise a difficulty (Bava Batra 7b - s.v., |'aia |n jinn naw '97—They
collect according to the monetary value) from the case of the ba bamachteret (a thief
who tunnels into a house at night), where we say that the burglar is judged based on
their end (i.e., the burglar is presumed to be a threat to life). Rava explains there that
the reason is that "a person will not restrain themself from defending their property, etc."”



However, here, since the enemy’s primary intent is financial, and they will not harm the
residents unless they resist, the matter is not considered a direct danger to life.
Therefore, the financial burden is calculated according to wealth.
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Even though, in cases where the besieging force intends to take control of the city, they
do not necessarily Kill its inhabitants upon capturing it, it is still common that when the
city's residents resist, they retaliate by throwing stones and shooting arrows, causing
injury and death. Later, if the city is ultimately captured, the attackers may, in their wrath,
kill the inhabitants to avenge themselves. This would suggest a danger to life (sakanat
nefashot), which might justify collecting funds for defense based on population rather
than wealth.

However, we do not apply this reasoning. The Tosafists have already explained, in
reference to the case of the ben sorer u’'moreh (the rebellious son), that only a burglar
(ba bamachteret) is judged based on his end (i.e., presumed to be a mortal threat). But
when considering the need for city defense and resistance against an invading force,
we do not judge based on potential outcomes but rather on the initial circumstances. If
the attackers' primary objective is financial, then the calculation is based only on
monetary value, since the besieging force and invaders would not harm the city's
residents unless they resisted.

Thus, city defense is fundamentally for the protection of property. If the residents were
willing to abandon their possessions, they would not have to fear for their lives. This is
unlike the case of the ba bamachteret, where the Torah considers the intruder a rodef
(pursuer), who may be killed because it is assumed that the homeowner will defend his
property and be killed in the process. In that case, the Torah prioritizes the protection of
human life, deeming the intruder a mortal threat. However, in the case of city defense,
since the enemy does not initially come to kill but rather to take wealth, the financial
burden should be assessed according to wealth rather than per capita.
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Situation #3 - Moser
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Question:

May our teacher instruct us on what to do with a man who has been publicly known as
an informer against individuals and the Jewish community, reporting them to
oppressors. He continuously threatens to go and inform the authorities about individuals
and communities in a way that may cause them bodily or financial harm. The
community is deeply fearful of this man, as he stands guard every night in the courtyard
of a powerful Ishmaelite nobleman.

Now, the Jewish community has secretly received permission from the ruling authorities
to judge him, and if he is found guilty of a capital offense, to execute him. Therefore, the
leaders of the community have assembled and established a court to investigate the
matter. If the allegations are verified, they will accept testimonies and rule in accordance
with justice.



Testimonies have been presented as follows: Reuven and Shimon testified before the
court that it has been confirmed that this man is known to be an informer and a habitual
traitor. They further testified that he has falsely informed against Jews multiple times.
From the beginning of the new month until now, when Don Pedro was present here in
Seville, he made similar false accusations. One of the prominent community leaders
warned him to stop making such accusations, but he refused to desist.

Additionally, Reuven and Shimon testified that many elders and community members
fear him, lest he falsely inform against them. Other individuals also testified that he has
a reputation as an informer and has repeatedly made accusations in their presence.

May our teacher instruct us on his legal status—does he fall under the category of a
rodef (pursuer), given that he continues to make threats in the presence of Don Pedro
and refuses to desist when warned? And does the law allow us to save ourselves by
taking his life, as derived from the case of Rav Kahana in Bava Kamma (117a)?

Answer:

Although the four death penalties of the Jewish court were abolished when the
Sanhedrin went into exile, this applies only to cases where an individual is sentenced to
death for one of the transgressions punishable by capital punishment. Since the
Sanhedrin is no longer in place, no one has the authority to sentence another person to
death.

However, as mentioned in Sanhedrin (73a), there are cases where individuals may be
killed preemptively (mitzilin oto b’nafsho)—not for past transgressions but to prevent
future harm. These cases remain applicable when sanctioned by the ruling government,
as discussed earlier. Their execution does not require formal testimony and a legal
tribunal but is instead based on immediate danger, as stated in Leviticus 19:16: “Do not
stand idly by the blood of your fellow.”

The sages equated one who hands over a fellow Jew’s property to oppressive
authorities with a rodef (pursuer), who is attempting to take a life. This is derived from
the verse in Lamentations (2:11): "Your children have fainted, lying at the head of every
street like a gazelle in a net." Just as a gazelle caught in a trap is doomed, so too is
Jewish property once it falls into the hands of oppressors. Initially, they seize a portion;
later, they take everything, and eventually, they turn on the person himself, torturing and
killing him to extract further wealth.

Thus, an informer (moser) is considered a rodef, and one may save himself by taking
the informer’s life.



In this case, the witnesses testified that when Don Pedro was present, the informer
made false accusations, and when a prominent Jewish leader warned him to stop, he
refused. This is directly comparable to the case of Rav Kahana in Bava Kamma (117a),
where someone intended to inform against another person, and Rav instructed that he
be stopped by any means necessary. Rav Kahana preemptively struck him, just as the
law permits in cases of rodef.

Rabbi Chananel wrote that while it is forbidden to execute informers outright, they may
be placed in a pit from which they cannot escape and left to die naturally. When the
Jewish community instructs a non-Jew to execute an informer, this is considered
equivalent to placing him in a pit, as no direct action is taken by Jews themselves.

| have also seen a ruling that one may hire non-Jews to punish a false informer, even
outside the immediate moment of informing, though some disagree. The dissenters
base their view on Kiddushin (49b), where a man who declares “on condition that | am
righteous” is considered possibly righteous even if he is entirely wicked, since he may
have repented in his heart. However, Rabbi Yaakov ben Yitzchak refuted this proof,
arguing that such a leniency only applies in cases of marital law (ishut), which requires
extra caution, but not in the case of an informer. Since we know he is a habitual
informer, we must be stringent to protect the lives of innocent Jews.

A proof of this is found in Gittin (46a), where a man sold himself to bandits and later
sought to be redeemed. Rabbi Ami refused, citing the Mishnah that forbids redeeming
such a person unless his children are at risk. The sages argued that he was a mumar
(heretic) since he ate non-kosher food even when permissible food was available,
demonstrating no repentance.

In this case, since testimony has been presented that the man is a habitual informer and
that he refused to desist when warned, the ruling is clear. It was proper to judge him and
to have him executed, and may all the enemies of God perish in like manner. As it is
written, “But those who love Him shall shine like the sun in its strength” (Judges 5:317).

Thus concludes the ruling of the writer, Asher ben Rabbi Yechiel (Rosh).



This sicha was given by Harav Lichtenstein to Yeshivat Har Etzion on Monday, 20
Cheshvan 5756 (November 13, 1995). It has been translated and adapted by Rabbi
Ezra Bick and Rabbi Ronnie Ziegler. Rav Lichtenstein had been in the United States
during the week of the Prime Minister's murder, and this day, nine days after the
assassination, was his first opportunity to address the Yeshiva.

Here was a man who grew up in the best of our institutions. A day before the murder, he
could have been cited as a shining example of success and achievement, and a source
of communal pride...Can we honestly say that what the murderer did was “despite” his
education, in the same way that some yeshiva graduates are no longer Shabbat
observers? In that case it is clear that the choice is “despite” the education. Is not here
the choice, at least partly, not “despite” but “because?”

Full sicha here:
https://etzion.orq.il/en/philosophy/issues-jewish-thought/topical-issues-thought/nachpes
a-deracheynu-venachkora

Showing that the din of rodef did not apply: R. Chaim Jachter citing Dr. Eliav
Shochetman, Rav Eliyahu Henkin and R. Asher Weiss saying that it doesn’t:
https://www.koltorah.org/halachah/the-halacha-of-rodef-and-the-rabin-shooting-by-rabbi-
chaim-jachter-1
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