Do We Punish Preemptively - Part 2 - Rodef - Sanhedrin 73a, 82a

This perek in Sanhedrin introduces the concepts of punishing preemptively - punishing
the wayward son because of where his current path is leading him (1910 ow 7y M),
punishing the home burglar because we presume readiness to commit murder (7v Im
1910 ow), and various examples of people who are on their way to committing a capital
crime and they may be stopped using lethal force (jwo1a |nix |*7'¥n). These concepts, if
expanded, can lead to an overreaching justice system, even one that punishes those
who don’t deserve it. Additionally, especially the final concept of jwo1a nix |"7'¥n can
easily lead to vigilante-ism and extreme violence in the name of religion. How have we
dealt with these concepts in Jewish history? Do they still apply? If so, when? Are we
worried about their slippery slope potential? Last week we discussed 1910 ow 7y |Im, and
this week we will discuss q1, a prime exemplar of jw91a nIX |"7'¥n.

Comments? Questions? Email dinanddaf@gmail.com

XN |"TNI0 NMlwn A
...1230Y7 NN DX TN LY MIX |"71'¥AY [ 17X

Drs. Shmuel, Chana, and Ze'ev Safrai :npw 7% w' yax mawn .2
.NIUN7 1191 YN X7 ,NN2aNN 7V IX N2TH 7V [an7 N1a'R npninn

X w'nnn"iv 3
RINI 'OIX? 70771 7w D T'N'7 UM KINY 117V DONON] TWK UK NIWYYT7 Nn 1121 1T
DNY7 Y1aN7 21'y 0T IRWM NI 0N 0'WIR 7Y '0IXRT7 X' Y7'Y TN 0I' 701 0Tan
NI7'70 7D IMNwN 7 2¥1 XKINW TRA TV DTN WIRNNA ['RIYNN 70701 DIIMNA IX D912 771 DNNNN
D'7RYNYM N712'N 252 "2ITan TR XN
Question:
May our teacher instruct us on what to do with a man who has been publicly known as
an informer against individuals and the Jewish community, reporting them to
oppressors. He continuously threatens to go and inform the authorities about individuals
and communities in a way that may cause them bodily or financial harm. The
community is deeply fearful of this man, as he stands guard every night in the courtyard
of a powerful Muslim nobleman.
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Now, the Jewish community has secretly received permission from the ruling authorities
to judge him, and if he is found guilty of a capital offense, to execute him. Therefore, the
leaders of the community have assembled and established a court to investigate the
matter. If the allegations are verified, they will accept testimonies and rule in accordance
with justice.
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Testimonies have been presented as follows: Reuven and Shimon testified before the
court that it has been confirmed that this man is known to be an informer and a habitual
traitor. They further testified that he has falsely informed against Jews multiple times.
From the beginning of the new month until now, when Don Pedro was present here in
Seville, he (=the informer) made similar false accusations. When he did so, one of the
prominent community leaders warned him to stop making such accusations, but he
refused to desist.
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Additionally, Reuven and Shimon testified that many elders and community members
fear him, lest he falsely inform against them. Other individuals also testified that he has
a reputation as an informer and has repeatedly made accusations in their presence.
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May our teacher instruct us on his legal status—does he fall under the category of a
rodef (pursuer), given that he continues to make threats in the presence of Don Pedro
and refuses to desist when warned? And does the law allow us to save ourselves by
taking his life, as derived from the case of Rav Kahana in Bava Kamma (117a)?
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Answer:

Although the four death penalties of the Jewish court were abolished when the
Sanhedrin went into exile, this applies only to cases where an individual is sentenced to
death for one of the transgressions punishable by capital punishment. Since the
Sanhedrin is no longer in place, no one has the authority to sentence another person to
death.

However, as mentioned in Sanhedrin (73a), there are cases where individuals may be
killed preemptively (matzilin oto b’nafsho)—not for past transgressions but to prevent
future harm. These cases remain applicable when sanctioned by the ruling government,
as discussed earlier. Their execution does not require formal testimony and a legal
tribunal but is instead based on immediate danger, as stated in Leviticus 19:16: “Do not
stand idly by the blood of your fellow.”

The sages equated one who hands over a fellow Jew’s property to oppressive
authorities with a rodef (pursuer), who is attempting to take a life. This is derived from
the verse in Lamentations (2:11): "Your children have fainted, lying at the head of every
street like a gazelle in a net." Just as a gazelle caught in a trap is doomed, so too is
Jewish property once it falls into the hands of oppressors. Initially, they seize a portion;
later, they take everything, and eventually, they turn on the person himself, torturing and
killing him to extract further wealth.

Thus, an informer (moser) is considered a rodef, and one may save himself by taking
the informer’s life.
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In this case, the witnesses testified that when Don Pedro was present, the informer
made false accusations, and when a prominent Jewish leader warned him to stop, he
refused. This is directly comparable to the case of Rav Kahana in Bava Kamma (117a),
where someone intended to inform against another person, and Rav instructed that he



be stopped by any means necessary. Rav Kahana preemptively struck him, just as the
law permits in cases of rodef.
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Rabbi Chananel wrote that while it is forbidden to execute informers outright, they may
be placed in a pit from which they cannot escape and left to die naturally. When the
Jewish community instructs a non-Jew to execute an informer, this is considered
equivalent to placing him in a pit, as no direct action is taken by Jews themselves.
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| have also seen a ruling that one may hire non-Jews to punish a false informer, even
outside the immediate moment of informing, though some disagree. The dissenters
base their view on Kiddushin (49b), where a man who declares “on condition that | am
righteous” is considered possibly righteous even if he is entirely wicked, since he may
have repented in his heart. However, Rabbi Yaakov ben Yitzchak refuted this proof,
arguing that such a leniency only applies in cases of marital law (ishut), which requires
extra caution, but not in the case of an informer. Since we know he is a habitual
informer, we must be stringent to protect the lives of innocent Jews.
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A proof of this is found in Gittin (46a), where a man sold himself to bandits and later
sought to be redeemed. Rabbi Ami refused, citing the Mishnah that forbids redeeming
such a person unless his children are at risk. The sages argued that he was a mumar
(heretic) since he ate non-kosher food even when permissible food was available,
demonstrating no repentance.
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In this case, since testimony has been presented that the man is a habitual informer and
that he refused to desist when warned, the ruling is clear. It was proper to judge him and
to have him executed, and may all the enemies of God perish in like manner. As it is
written, “But those who love Him shall shine like the sun in its strength” (Judges 5:317).

Thus concludes the ruling of the writer, Asher ben Rabbi Yechiel (Rosh).

Showing that the din of rodef did not apply: R. Chaim Jachter citing Dr. Eliav
Shochetman, Rav Eliyahu Henkin and R. Asher Weiss saying that it doesn't:
https.//www.koltorah.org/halachah/the-halacha-of-rodef-and-the-rabin-shooting-by-rabbi-
chaim-jachter-1
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(43)
There Must Be Clear and Present Danger
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You can see for yourself now that the LORD delivered you into my hands in the cave
today. And though | was urged™ to Kill you, | showed you pity; for | said, ‘| will not raise a
hand against my lord, since he is the LORD’s anointed.’
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9. Rav Aharon Lichtenstein, Sicha to Yeshivat Har Etzion on Monday, 20
Cheshvan 5756 (November 13, 1995).

(It has been translated and adapted by Rabbi Ezra Bick and Rabbi Ronnie Ziegler. Rav
Lichtenstein had been in the United States during the week of the Prime Minister's
murder, and this day, nine days after the assassination, was his first opportunity to
address the Yeshiva.)

Here was a man who grew up in the best of our institutions. A day before the murder, he
could have been cited as a shining example of success and achievement, and a source
of communal pride...Can we honestly say that what the murderer did was “despite” his
education, in the same way that some yeshiva graduates are no longer Shabbat
observers? In that case it is clear that the choice is “despite” the education. Is not here
the choice, at least partly, not “despite” but “because?”

Full sicha here:

https://etzion.org.il/en/philosophy/issues-jewish-thought/topical-issues-thought/nachpes
a-deracheynu-venachkora
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