A Violation that Can Be Fixed? nwy" pnnan IxY?

Some violations in the Torah are followed by positive commandments that apply even if one has
already transgressed the violation. A prominent example as understood by Chazal is sending
away a mother bird even AFTER one already violated the Torah by taking her along with her

chicks (Devarim 22:6-7). The Gemara calls this kind of negative-followed-by-positive
commandment a nwy7 pNn IX7 or NnWY DI N2 W'y nWYn X7 nixn, and it rules that one who
violates such a commandment does not get lashes.

Why shouldn’t a person who transgressed get lashes even if they fulfill the positive
commandment later? Does fulfilling the positive commandment somehow stem the damage of
the original transgression? Are we giving people a second chance here, or does this open the

possibility of people exploiting the law by violating it and just making up for it by doing the
positive commandment later?

Questions? Comments? Email dinanddaf@agmail.com
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With regard to one who takes the mother bird with her fledglings, thereby violating the Torah
prohibition: “You shall not take the mother with her fledglings; you shall send the mother, and the
fledglings you may take for yourself’ (Deuteronomy 22:6—7), Rabbi Yehuda says: The perp is
flogged for taking the mother bird, and does not send the mother, and the Rabbis say: The perp
sends the mother and is not flogged, as this is the principle: With regard to any prohibition that
entails a command to arise and perform a mitzva, one is not liable to receive lashes for the
original violation.
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One who takes the mother along with the birds: R. Yehuda says in the name of R. Yose the
Galilean: all who violated negative commandments that have positive commandments attached,
if they performed the positive commandment, they are exempt from lashes, but if they did not do
so, they are liable to receive lashes.
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What is the dispute to which the Gemara is alluding? The tanna taught a baraita before Rabbi
Yohanan: With regard to any prohibition that entails a command to arise and perform a mitzva, if
he fulfilled the positive mitzva that is entailed therein, he is exempt from lashes, and if he
nullified the positive mitzva that is entailed therein, he is liable to receive lashes.
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Rabbi Yohanan said to the tanna: What is it that you are saying? The baraita that you recited is
self-contradictory, as based on the first clause: If he fulfilled the mitzva he is exempt, apparently,
if he did not fulfill the mitzva he is liable. Yet based on the latter clause: If he nullified the mitzva,
he is liable, apparently, if he did not nullify the mitzva he is exempt, even though he failed to
fulfill the mitzva. Rather, teach: If he nullified the mitzva, he is liable to receive lashes, and if he
did not nullify the mitzva, he is exempt from lashes. And Rabbi Shimon ben Lakish says: The
formulation of the baraita must be consistent; therefore, teach: If he fulfilled the mitzva, he is
exempt, and if he did not fulfill the mitzva he is liable.

(When) do you have to fulfill the positive commandment?
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Any violation that has a positive commandment within it, such as when the negative and the
positive commandments are connected - which sounds like: Don’t take (the mother with the
children), but if you did, fulfill the positive commandment in it. And when they warned the
person: Don’t take; but the person took it anyway, but then sent away the mother within a few
seconds of the warning, that person is exempt from lashes even though the violated the law of
“Do not take.” For this is why the Torah connected it to a positive commandment, to say that if
you violated this warning, do this action and be exempted (from lashes). If one did not perform
the positive commandment in it with in a matter of seconds which we consider to be as part of
the original utterance, because the person violated the official warning, that person is now liable
for lashes even if they end up sending away the mother bird eventually.
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If the entire harvest that was reaped was destroyed or consumed by fire before one gave pe'ah,
one is liable for lashes. [The reason is that] one has violated a negative commandment and did
not fulfill the positive commandment that could correct it.
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Similarly, with regard to leket. When one harvests or binds sheaves, one should not gather the
stalks that fall during the harvest. Instead, one should leave them for the poor, as it is stated
[ibid.]: "You shall not gather the gleanings of your harvest." If one transgresses and gathers
them - even if one already ground them [into flour] and baked [them], one must give it to the
poor, as it states [ibid.]: "Leave it for the poor and the stranger." If [this produce] is lost or
consumed by fire after one gathered it, but before one gave it to the poor, one is liable for
lashes.
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Although it is said with regard to a rapist: "He may not send her away as long as he lives," since
[this prohibition] is preceded by a positive commandment, as it is said, "He must take [the girl]
as his wife," the Torah made the prohibition [rectifiable] by the observance of the positive
commandment. Thus, this is a negative commandment [whose violation] can be rectified by [the
observance of] a positive commandment. Lashes are not given [as punishment for the violation
of such a commandment] unless one does not fulfill the positive commandment, as will be
explained in Hilchot Sanhedrin.
Therefore, when a rapist violates [this prohibition] and divorces [his wife], he is compelled to
remarry her and is not punished by lashes. If, however, his divorcee dies or is consecrated by
another man before he remarries her, or if he is a priest, who is forbidden to marry a divorcee,
he should be punished by lashes. For he transgressed the negative commandment, and is
unable to fulfill the positive commandment associated with it.
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But according to the one who teaches that the criterion for determining whether one is flogged in
that case is whether he nullified the mitzva or did not nullify the mitzva, and one is flogged only if
he performed an action that renders it impossible to fulfill the mitzva, granted, with regard to the
sending away of the mother bird from the nest, you can find a situation where he nullifies the



mitzva, e.g., if he killed the mother bird. But in the case of a rapist, if the criterion is whether he
nullified the mitzva or he did not nullify it, how can you find a situation where the man is flogged
because he nullified any possibility of remarrying her?
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If he cannot remarry her because he killed her, he will be executed, not flogged, based on the
principle: He receives the greater punishment. Rav Shimi of Mehoza said: He nullifies the
possibility of remarriage in a case where he received, on her behalf, the money for betrothal
from another, thereby ensuring that his own remarriage to her is no longer an option. Rav said:
That is not a viable solution; if his ex-wife designated him as an agent to receive the money of
betrothal on her behalf, it is she who nullifies the possibility of fulfilling the mitzva for him, as a
woman is betrothed only with her consent, and he is not liable at all. If she did not designate him
as an agent, is it in his power to accept betrothal on behalf of a woman who did not designate
him to do so? His action is nothing, and the betrothal does not take effect.
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Rather, Rav Shimi of Neharde’a said: He nullifies the possibility of remarriage in a case where
he vowed in public that it is prohibited for him to derive benefit from her, and it is consequently
prohibited for him to marry her. The Gemara asks: This works out well according to the one who
says that a vow that was taken in public has no nullification; he is flogged, since by taking that
vow he has rendered remarriage impossible. But according to the one who says that even a
vow taken in public has the possibility of nullification, what can be said? He can nullify the vow
and remarry her. The Gemara answers: The reference is to a case where he vows on the basis
of the consent of the public that it is prohibited for him to derive benefit from her, as Ameimar
says that the halakha is: A vow that was taken in public has the possibility of nullification; a vow
that was taken on the basis of the consent of the public has no nullification.
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...For the negative commandment depends on nullifying the positive commandment, and the
violation is not complete until the perpetrator actively nullifies the positive
commandment in a permanent manner, no longer allowing for a performance of the
positive commandment. And it can still be said that there is always a way to fix it remarrying
the woman (he raped), for he does not nullify the positive commandment unless he foreswears
her any benefit from him an oath that cannot be undone, as discussed later (16a).
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But according to the one who learns that if one performed the positive commandment one is
exempt from lashes, but if one did not do so, one is liable for lashes: for from the time that one
transgressed, the violation is complete, but the positive commandment can uproot the
lashes. And when one comes to court, one must either fulfill the positive commandment and be
exempted from lashes or receive the lashes. According to this perspective, one cannot say that
the rapist is always subject to the ability to remarry her as you said. For if he does not remarry
her as soon as he comes to the court, they will lash him, for he cannot say that he will do
the positive commandment later, because if so, how is there such a thing as “one who did not
perform™? After all, he can always say, | will do it (in the future).



