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What is the logic behind ignoring conditions made in an agreement that attempt to
override the Torah? According to Chazal, unless the context is financial, the
condition is void, while the agreement stands without it. Why shouldn’t such

conditions have the teeth to void the whole agreement or transaction? And why are

conditions in monetary transactions valid even if they override Torah?
Questions? Comments? Email dinanddaf@gmail.com

Ao shaa
207 X122 NYRYR WYY — "YW CI0RYR X9Y NI Y7 1302 MINT 280Y MR 77 27 0K
202 930 — 77IP2 2N2Y TR PY mnnT 221 X7 17IR2 202 A 2 TInn OoXmy

§ And Rav Yehuda says that Shmuel says with regard to abrogation of debts: In the case of
one who says to another the stipulation: I am lending you money on the condition that the
Sabbatical Year will not abrogate my debt, even if the borrower agrees to that stipulation, the
Sabbatical Year abrogates the debt. The Gemara suggests: Let us say that Shmuel holds that
the lender who proposed that stipulation is one who stipulates counter to that which is
written in the Torah, and in the case of anyone who stipulates counter to that which is
written in the Torah, his stipulation is voided.
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The Gemara asks: But wasn’t it stated that there is a dispute between Rav and Shmuel
concerning this matter? In the case of one who says to another the stipulation: I am selling
you this item on the condition that you have no claim of exploitation against me if I charge
you more than the item is worth, Rav says: The buyer has a claim of exploitation against him,
as one cannot stipulate to waive the halakha of exploitation. And Shmuel says: He has no
claim of exploitation against him. Apparently, according to Shmuel, one may stipulate to
waive a Torah law in monetary matters, as it is tantamount to waiving his rights to money
due him and it is not in effect counter to that which is written in the Torah.

VY 19 TR — "MGIR 9y 77 XY Dgn 297 SNMUT PR A7 KPR 7T Y 37 M A28 VR K
SIRIIR $2 W 7 — 7IRIIN 92 PRY D) YT RIR
The Gemara answers: Wasn’t it stated with regard to that balakhba that Rav Anan said: It was
explained to me personally by Shmuel himself that the matter depends on the formulation of
the stipulation. If the seller stipulates: On the condition that you have no claim of



exploitation against me, then the buyer has no claim of exploitation against him, as it is as
though he is waiving his right to money due him. But if the seller stipulates: On the
condition that there is no prohibition of exploitation in this transaction, there is a prohibition
of exploitation in that transaction.
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Here too, if the lender stipulated to the borrower: I am lending you money on the condition
that you will not abrogate the debt during the Sabbatical Year, the Sabbatical Year does not
abrogate his debt, as the borrower is merely waiving money due him. But if he stipulated: On
the condition that the Sabbatical Year will not abrogate my debt, the Sabbatical Year
abrogates the debt, as that is a stipulation to nullify the Aa/akba of the Sabbatical Year

concerning that loan, and one may not stipulate counter to that which is written in the
Torah.
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Therefore it is accurate to say that when the person stated “on condition that you don’t have
ona’ah against me” their condition is upheld because it is a condition made between the two
of them, and it is as though the buyer is simply waiving their right to contest the extra fee.
But when one stipulated, “on condition that there is no ona’ah here,” the person has
stipulated that the rule of ona’ah does not apply, and the person is stipulating something that
is impossible, for by default the rule of ona’ah applies.
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Although a person tells a colleague, "We are completing this transaction on the condition
that you do not hold me responsible for the unfair gain," the laws of ona'ah apply.

When does the above apply? When the statements are made without being explicit. In such
an instance, the other party does not know how much money he is forgoing in favor of his
colleague. Needless to say, this is the law when one tells the other: "We are completing this
transaction on the condition that there is no ona'ab involved," for ona'ah is involved.

If, however, one explicitly mentions the amount of unfair gain, the laws of oza'ah do not

apply, because all conditions that are accepted by both parties are binding in cases of
financial law.
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"[Be betrothed to me] with the understanding that if I die you will not bound to a levir"—she is
betrothed but his stipulation is void, for he stipulated against what was written in the Torah, and
anyone who stipulates against what is written in the Torah, their stipulation is void. "With the
understanding that I will have no responsibility for you for food, clothing or conjugal rights"—she is
betrothed but his stipulation is void. This is the rule: Anyone who stipulates against what is written
in the Torah regarding a monetary matter—their stipulation stands; with a non-monetary

matter—their stipulation is void
An Exception
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One who says: so and so, my firstborn son may not take a double portion; so and so, my son may
not inherit with his brothers, has said nothing, for he has made a condition against something

written in the Torah.
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The Gemara rejects this suggestion: Even if you say that the mishna is in accordance with the
opinion of Rabbi Yehuda, there, the woman knew of his stipulation and waived her rights.
Therefore, the stipulation stands. Here, the son whose portion was reduced did not waive his

portion. Therefore the stipulation is not valid.
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Although all that is involved is money, a person may not give property as an inheritance to a person
who is not fit to inherit, nor may he exclude a rightful heir from inheriting. This is derived from the
verse in the passage concerning inheritance, Numbers 27:11: "And it shall be for the children of
Israel as a statute of judgment."
This verse implies that this statute will never change, and no stipulation can be made with regard to
it. Whether a person made statements while he was healthy or on his deathbed, whether orally or in

writing, they are of no consequence.



Why are anti-Torah Stipulations Void?
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Rabbi Meir says: Any condition that is not doubled, i.e., which does not specity both the
result of fulfilling the condition and the result of the condition remaining unfulfilled, like the
condition Moses stipulated with the children of Gad and the children of Reuben who sought
to settle on the eastern side of the Jordan, is not a valid condition and is not taken into
account at all. As it is stated: “And Moses said to them, if the children of Gad and the
children of Reuben pass over the Jordan with you, every man armed for battle before the
Lord, and the land shall be subdued before you, then you shall give them the land of Gilead
for a possession” (Numbers 32:29). And it is written afterward: “But if they will not pass
over armed with you, they shall receive a possession among you in the land of Canaan”

(Numbers 32:30)...
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This is as it is taught in the Toseffa (Kiddushin 3:7): In the case of one who says to a woman: You are
hereby betrothed to me on the condition that you have no ability to claim from me food, clothing,
or conjugal rights, she is betrothed and his stipulation is void; this is the statement of Rabbi Meir.
Rabbi Yehuda says: With regard to monetary matters, such as food and clothing, his stipulation
stands; therefore, if she verbally waives part of the marriage contract, and thereby makes a
stipulation about a monetary matter, it should be effective.
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Now that we learned that a condition can undo an act from the condition of the children of Gad
and Reuven, we say that it is specifically where one does not make a condition that goes against what
is written in the Torah. This is similar to the children of Gad and Reuven who did not make a
condition against something written in the Torah.
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Rabbeinu Tam says: This person is just exaggerating and this is not a condition at all.
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And it makes sense according to Rabbeinu Tam, quoth: Anyone who stipulates a condition against
the Torah is as one who is exaggerating, similar to a condition that one cannot uphold, which is also
null. And in that case, even if the person doubled their condition language (e.g;, “if yes, X; if no, not
X”), it does not work because they are simply exaggerating. Likewise, in this case the condition is
null because it is nothing, and he is just trying to exaggerate words to her.
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And only regarding monetary matters is their condition valid because it can be waived (by the other
party). But something unrelated to money, like the pain of a body, i.e., conjugal rights, cannot be
waived. And he only made that condition to exaggerate with her. And how much more so is the
condition invalid when it is something that she does not have the right to waive, e.g., “on condition
that you will not be connected for marriage to your brother-in-law (should your husband die without
any children)” that this woman is betrothed, and the condition is void.

(Ternim) aw y"'anan swnTn 14
RI77 7RIN WY AwYNR? 7% Y KPT ORIN 9T 2w P02 IRINT 7702 200W 72 DY 7107 93T 'MYD RO
SRINT QYPNAY AWOR MW DD QPR IRXAW TWITRR 20 O DWTIPA DR 7 DY T2 PRY NIR DY R 1170w
PRIA? AWK PRY PREA? 120 KD 1200 1191 710 MDD R 177 100 KW
And I think that the reason why one who makes a condition against the Torah, the condition is void,
is because a condition that uproots the action itself is not a condition; for once he said: on condition
that you do not obligate me in X, Y or Z, you are betrothed to me, the betrothal has already been
enacted. For they found a way to be achieved, for it is possible to uphold this condition that he will
not give her food, clothing or sexual gratification. And once the betrothal has been enacted, they are
not enacted half-way, for there is not such thing as half-way marriage.

Another Exception:
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Behold I am a nazir - one should shave (at the end) in the Temple. And if one shaved at the Temple
of Onias, one has not fulfilled their purification duties. “[I am a nazir] that I shall shave (at the end)
in the Temple of Onias,” one should still shave in the Temple. But if one shaved at the Temple of
Onias, one has fulfilled their purification duties. R. Shimon says: This is not a nazir.
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And Rabbeinu Yitzchak says: We only say that the condition against the Torah is void if the person is
actually trying to undermine the Torah, but in that case (of the nazir), that person actually thinks that
the mitzvah can be done just as well in the Temple of Onias as in the true Temple, and has not
interest in undermining the Torah. In that case, we actually do learn from the condition of the
children of Gad and Reuven, and the stipulation is valid.



