Being Lenient in Matters of Mourning - 7axa 7pmn "2 227 - Chullin 50a

The Gemara on Chullin 50a raises the rule of thumb that the halacha follows the more
lenient view in cases of mourning. What is the logic behind this halakhic orientation? Is
it always followed?

For further reading: see Rabbi Shmuel Hain’s article here
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Rabbi Abba, son of Rabbi Hiyya bar Abba, said that this is what Rabbi Hiyya bar Abba
says that Rabbi Yohanan says: The halakha is in accordance with the opinion of
Rabban Shimon ben Gamliel with regard to a tereifa, and the halakha is in accordance
with the opinion of Rabbi Shimon with regard to the halakhot of mourning.
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The Gemara elaborates: The halakha is in accordance with the opinion of Rabban
Shimon ben Gamliel with regard to a tereifa; this is the halakha that we stated above,
that mucus forms an effective seal in the intestines. The halakha is in accordance with
the opinion of Rabbi Shimon with regard to mourning; what is this halakha? As we
learned in a baraita: If one learns of the death of an immediate relative after other
relatives have already begun their period of mourning, the halakha is as follows: During
the entire first three days of mourning, if a mourner comes to the house of mourning
from a nearby place, he counts his days of mourning with the other mourners and
completes his mourning with them.
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The baraita continues: If he came from a distant place, he counts seven days on his
own from the time that he was informed of the death. From this point forward, i.e., after
the first three days, even if he comes from a nearby place, he counts seven days on his
own. Rabbi Shimon says: Even on the seventh day, if he comes from a nearby place, he
counts and completes his mourning with the other mourners.
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Someone whose name was not given said: May | merit to go up to Eretz Yisrael and
learn this halakha from the mouth of its Master. When he went up from Babylonia to
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Eretz Yisrael, he found Rabbi Abba, son of Rabbi Hiyya bar Abba, and said to him: Is it
true that the Master said that the halakha is in accordance with the opinion of Rabban
Shimon ben Gamliel with regard to a tereifa? Rabbi Abba said to him: This is not true.
Rather, | said just the opposite, that the halakha is not in accordance with Rabban
Shimon ben Gamliel, and even if mucus seals the perforation of the intestine, the animal
is a tereifa.
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The anonymous man asked Rabbi Abba again: What about the other ruling reported in
your name, that the halakha is in accordance with the opinion of Rabbi Shimon with
regard to mourning; is this accurate? Rabbi Abba said to him: There are conflicting
opinions with regard to this matter, as it was stated that Rav Hisda says that the halakha
is in accordance with the opinion of Rabbi Shimon, and so says Rabbi Yohanan: That is
the halakha. But Rav Nahman says: That is not the halakha.
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The Gemara concludes: And the halakha is not in accordance with the opinion of
Rabban Shimon ben Gamliel with regard to a tereifa, and the halakha is in accordance
with the opinion of Rabbi Shimon with regard to mourning, in accordance with the
statement of Shmuel, who says: The halakha is in accordance with the statement of the
more lenient authority in matters relating to mourning.
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The Sages taught the following baraita: Just as the Sages said that it is prohibited to cut
one’s hair during the intermediate days of a Festival, so too it is prohibited to cut one’s
nails during the intermediate days of a Festival; this is the statement of Rabbi Yehuda,
whereas Rabbi Yosei permits cutting nails.
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And just as the Sages said that a mourner is prohibited from cutting his hair during the
period of his mourning, so too he is prohibited from cutting his nails during the period of
his mourning; this is the statement of Rabbi Yehuda, whereas Rabbi Yosei permits a
mourner to cut his nails.
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Ulla said: The halakha is in accordance with the opinion of Rabbi Yehuda with regard to
mourning, but the halakha is in accordance with the opinion of Rabbi Yosei with regard
to the intermediate days of the Festival.
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Shmuel said: The halakha is in accordance with the opinion of Rabbi Yosei with regard
to the intermediate days of the Festival and with regard to mourning, as Shmuel said
this general principle: The halakha is in accordance with the statement of the more
lenient authority in matters relating to mourning.
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It was related that something unpleasant happened to Pinehas, brother of Mar Shmuel,
that is to say, one of his close relatives died. Shmuel entered to ask him the reason, i.e.,
to console him. He saw that Pinehas’s nails were long, and said to him: Why do you not
cut them? Pinehas replied: If it were your relative who died, and you were in mourning,

would you treat the matter so lightly and cut your nails?
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Pinehas’s words were: “Like an error that proceeds from a ruler” (Ecclesiastes 10:5). As
soon as he uttered them they come true, even though he did not intend them. Shortly
after Pinehas made his comment, something unpleasant happened to Shmuel, and one
of his close relatives died. Pinehas, his brother, entered to ask him the reason, i.e., to
offer words of comfort. Shmuel took his nails and cast them in Pinehas’s face. Shmuel
then said to him: Do you not know the principle that a covenant is made with the lips? In
other words, do you not know that what one says influences future events?
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Mustachios *Trimming them. and cutting fingernails. There are Tannaim who state,
permitted on a holiday and forbidden in mourning. There are Tannaim who state,
forbidden on a holiday and permitted in mourning. He who said permitted on a holiday
(-different version: “He who said permitted in mourning”), if there happens to be a
holiday; and forbidden in mourning, if there is no holiday. He who said forbidden on a
holiday, if it involves trickery; and permitted in mourning, without trickery. Rav Hiyya bar



Ashi in the name of Rav: practice follows him who is lenient at both occasions. Rebbi
Simeon bar Abba in the name of Rebbi Joshua ben Levi: practice follows him who is
lenient in the rules of mourning.
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The Sages taught the following baraita: If they first said to a person that his father died,
and he rent his garment, and afterward they told him that his son died, and he added to
the same rent, in such a case the lower portion of the rent that had been made for his
son may be mended. This is because, after completing the period of mourning, one is
permitted to mend a rent made for relatives other than one’s parents. However, the
upper portion of the rent may not be mended, as a tear made for one’s father may never
be carefully sewn back together.
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If, on the other hand, they said to him first that his son died, and he rent his garment,
and afterward they told him that his father died, and he added to the same rent, then in
that case the upper portion of the rent, which had been made for his son, may be
mended, but the lower portion of the rent, which had been made for his father, may not
be mended.
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If they said to him all at one time that his father died, his mother died, his brother died,
and his sister died, then he may make one rent for all of them. Rabbi Yehuda ben
Beteira says: For all of his other relatives he makes one rent, and for his father and
mother he makes another rent, as one must not add to a rent made for his father and
mother.
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The Gemara asks: What is the reason for Rabbi Yehuda ben Beteira’s opinion that one
may not add to the rent torn for a mother or father? Rav Nahman bar Yitzhak said:
Because they cannot be added; one has only one father and one mother and cannot
add others.
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Shmuel said: The halakha is in accordance with the opinion of Rabbi Yehuda ben
Beteira. The Gemara asks: And did Shmuel actually say this? But didn’t Shmuel say the
principle is that the halakha is in accordance with the statement of the lenient Sage with



regard to mourning; yet here he rules in accordance with the more stringent opinion.
The Gemara answers: The halakhot of mourning are discrete and the halakhot of
rending are discrete, and it is only with regard to the halakhot of mourning that Shmuel
rules consistently in accordance with the lenient opinion.
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And that which they ruled that “the law follows the lenient view in mourning,” some
suggest that it is because we only find debates regarding laws of mourning that are
rabbinic in nature, such as counting part of the seventh day as a full day, cutting
fingernails, whether one who comes from a distance after the third day of shiv‘ah counts
together with his relatives, a delayed report of the death, and generally regarding the
rigors of the rabbis when they were stringent above and beyond the core avelut required
by the Torah. . .
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But the later French rabbis, of blessed memory, wrote in Tosafot [Eiruvin 46a] that it is
possible that when they ruled that “the law follows the lenient view in mourning,” it was
not because these laws are rabbinic in nature. Rather, even when it comes to matters
derived from the Torah, even on the first day of mourning, they ruled this way. Because
if the leniency is rooted in the fact that the laws are rabbinic in nature, then the majority
opinion would prevail . . . yet here, in the case of mourning, the minority view prevails...

(21st c. Israel) 7"tn *1 v Ni72X7 on'n aix'y i X A 0Dl ,MTIO DAn YT NN .6

https://gluya.org/sages-attitude-to-mourning/
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The explicit commands regarding mourning in the Torah are only negative and seem to
have been intended to draw a clear line against the cult of the dead practiced in the
ancient world: the prohibition of gatherings, shaving, scratching, and perhaps also the
prohibition of circumcision of the head and beard. However, it is doubtful whether they
succeeded in completely erasing the influences of this world on biblical Judaism. We
have found several references to the customs of food offerings for the dead, such as the
language of the confessor in the confession of tithes (Deuteronomy 26:14): "l have not
eaten any of it, nor have | made myself unclean from it, nor have | given any of it to
death" Some believe that the commandments of blood revenge and the ritual of the
decapitated calf are fundamentally sacrifices for the soul of the murdered person.
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From a review of this collection (=the mishnayot of Moed Katan), it is clear that we have
before us only a partial summary of mourning laws, which focuses only on the
concentration of mourning laws on the occasion, and hence the question arises, why did
the entire Mishnah refrain from systematically dealing with mourning laws per se, and
what caused the editor of our tractate to specifically address the status of mourning on
the occasion?
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A possible answer to this question is the uncertain halachic status of mourning laws. As
we have seen, biblical literature refrained from presenting mourning customs as a
halachic obligation, and referred to them only in a fragmented and incidental manner, as
an existing folk custom to which the halachic law sometimes responds. Against this
background, Isaac Hirsch Weiss believes that the editor of the Mishnah also refrained
from presenting mourning matters in a coherent halachic tractate, "since these matters
of mourning laws are not considered by him to be the body of Torah, since most of them
depend on custom." Therefore, the Mishnah for mourning was required only in



situations where maintaining the existing custom conflicted with binding halakha, such
as the observance of the custom and the holiday.
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Another possibility is that behind the presentation of the laws of mourning from the
narrow perspective of mourning on the holiday, there was a deliberate approach aimed
at generally mitigating mourning and its symptoms.
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The attitude of the Sages towards mourning and death — as emerges from a study of
the various sources — presents a complex picture. In my opinion, the status of the
halakhah is closer to custom than to halakha in many respects: the canonical sources
rarely deal with death, and when they do — it is done casually and in a rather forced
manner, based on actions and rulings and a lack of principled discussions, and as part
of a general trend of easing mourning. It seems that these things are also related to the
popular tendency to intensify and expand mourning, and to the need that elite culture
found, already in biblical times, to limit this tendency and uproot its mythical and
emotional characteristics in order to differentiate and distance itself from the customs of
the Gentiles.
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Mourning, as designed by the Sages, is intended to help heal the grief, protect and
atone for it. The Babylonian mourning laws are presented in an extensive collection and
in a single additional issue, the issue of 'Mourning for an Outcast and a Leper', which
offers a coherent explanation of mourning and its functions, while comparing them to
the laws of the outcast and the leper, since mourning also isolates the mourner from
society and from all creative activity, and gives external halachic expression to feelings
of alienation and rejection from society and from all human endeavor. The extensive
collection of laws, in contrast to the issue, is structured in a lictorial manner that
primarily indicates a desire to gather and preserve ancient materials, although it is
possible to identify a tendency on the part of the editor to reject sources that deal with
the condition of the deceased and his reincarnations in favor of focusing on mourning
and his needs. In addition, a study of the various issues indicates a declared lightness
of the Babylonian mourning laws, a moderation of feelings of sorrow and loss, and a
conciliatory attitude towards death while emphasizing death. Scholars as a model.
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In later periods, other customs and rituals were added to mourning — liturgical passages
recited at the time of burial and mourning ceremonies; days of remembrance ('Yartzeit')
and remembrance of souls; and various customs in the field of burial that testify to a
developed perception regarding the role of mourning in atonement for the deceased and
in concern for the future of his soul in the afterlife. The most prominent example in this
context is the Kaddish prayer, which is perhaps the most obvious symbol of mourning
and its duties in our day, but in the literature of the Sages it is mentioned only in
passing. The spirit that emerges from these rituals is essentially different from the spirit
that surrounds the laws of the Sages, and this is not the place to delve into it further.
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It seems that the Sages emphasized the need to delimit death within clear boundaries,
and not allow the needs of the deceased and the void that opened up with his death to
assume excessive dimensions that would unduly shock the lives of the mourners and
society as a whole.
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